MISCELLANEA
IURIS GENTIUM

No. Ill-1V, 2000-2001

J><¢

The Yearbook of the Jagiellonian University
Chair of Public International Law, Cracow

CRACOVIA A.D. MM-MMI

ISSN 0867-6062



Miscellanea Iuris Gentium

Yearbook edited by the Jagiellonian University
Chair of Public International Law
Cracow, Poland

Editor in Chief: Prof. Dr. Kazimierz Lankosz
Managing Editor: Dr. Pawel Czubik

Proofreading: Alice Clapman (USA), Theresa Vogel (USA)

Address: Miscellanea Turis Gentium
Katedra Prawa Migdzynarodowego Publicznego
Wydzial Prawa i Administracji
Uniwersytet Jagiellonski
31-007 Krakow
ul. Gotlebia 9
Polska—Poland

ISSN 0867-6062

The views expressed here are solely those of the authors.
Miscellanea Iuris Gentium, Cracoviae A.D. MM/MMI, No. III-1V
— Abbreviated reference: MIG 3-4/2000-2001.

Miscellanea Turis Gentium is a journal devoted to the problems of theory and
the practical application of Public International Law. We also would like to present
some materials concerning the history of teaching of Public International Law at the
Polish and foreign universities.

Scholars, practitioners and doctoral students are warmly encouraged to present
their views in our journal.

The authors are kindly asked to send their papers in English (printed and on the
disk formatted in Word Program) to the Secretary of the Chair of Public International
Law, Jagiellonian University, 31-007 Cracow, Golgbia 9, Poland. The length of the
paper should not exceed 30 pages of MIG format. The authors are asked to submit
their biographical data, including the current affiliations.

The materials sent will not be returned to the authors. The author will be notified
in the acceptance, rejection or need of revision of the paper. The Chair of Public
International Law will not provide any gratification to the authors, each author, however,
will receive 20 pieces of the MIG Yearbook including his or her printed article.
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From the Editor

After a few years’ break, we present to the readers the third 1ssuc of
Miscellunea lTuris Gentium. Andrze) Zdebski's idca of publishing a scries
of academic papers, only two of which have appeared in print up until now (in
1990 and i1 1991), was put into practicc in the Jagicllonian University Chair
of Public International Law, headed by professor Stanistaw Nahlik and
subscquently by professor Gwidon Rysiak. In this way the current issuc of
Miscellanea 1s the continuation of the series started 10 ycars ago.

Authors with a recognized international academic standing have published
their articles in Miscellanea. Among them, we find names such as: Manfred
Lachs, Stanistaw E. Nahlik, Jean Claude Gautron as well as their collaborators.
In the meantime, many of the junior authors have obtained professorships.
We would also hike to continue this good tradition.

Besides papers devoted to the theory and practice of international public
law, we intend to publish materials relating to the history of teaching public
international law at Polish and foreign universitics, as well as biograms of
renowned scholars specializing in the law of nations. The present issuc of
Miscellanea appears on the 600" anniversary of the Cracow University
restoration. It is an cxcellent opportunity to remind the readers about the
silhouectte and academic achievement of Stanislas of Skarbimicrz, one of the
most outstanding representatives of the 15" century Cracow school of ius
gentium and at the same time, the first rector of the restored Cracow
University.

K.L.
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MISCELLANEA TURIS GENTIUM No. 3-4/2000-2001
JAGIELLONIAN UNIVERSITY CRACOW

PROTECTION OF HUMAN RIGHTS
AND DIGNITY OF THE HUMAN BEING
IN THE CONTEXT OF THE APPLICATION
OF BIOLOGY AND MEDICINE —
FROM THE NUREMBERG CODE OF CONDUCT
TO THE EUROPEAN CONVENTION

by

Kazimierz Lankosz”

The freedom of scientific rescarch is regarded as the fundamental value
of a democratic socicty, a condition of progress and our adaptation to the
changing environment. Generally speaking, academic research comprises all
activitics and procedures undertaken in order to broaden human knowledge
and use 1t 1n a practical way. The right to frcedom of academic rescarch 1s
clearly guaranteed in some constitutions of European states' .

In binding documents of intcrnational law, such a right® 1s cxpressed in
Article 15 of the International Covenant of Economic, Social and Cultural
Righis®. The State Parties to the Covenant undertake to respect the freedom
indispensable for scientific rescarch.’

The right to conduct academic rescarch should be implemented without
any limitations on behalf of the state authoritics whereby the state should

* dr. habil. Kazimicrz Lankosz - protessor of law, Chair of Public International Law:, Jagiclloman
University, Cracow, Chair of International and Comparative Law, University of Economics. Cracow.
SOt eg Arucle 73 of the Constitution of the Polish Republic of 1997 (Legal Journal: Dz U
1997. Nr 78, poz. 483).

=Lthe right of evervone.. (6) to enjoy the benefits of scientific progress and its applications ™.
'993 UN.TS. 3.

*Art. 15, para 3 of the Covenant.



definge the directions and ways of conducting rescarch as well as define the
voals of rescarch. Yet, the scienusts are not entitled to conduct rescarch
and cxperiments which could lead to an infringement of the rights and
mterests of other people.

In 1946. the American Military Tribunal in Nuremberg issucd a verdict
whereby twenty Nazi medical doctors had been found guilty of genocide:
seven of them had been sentenced to death! The trial revealed that the Naz
doctors conducted numerous experiments and pscudo-scientific practices in
which human beings had been treated like “guinea-pigs™ The Nuremberg
trials triggered off an international cthical debate on the limits of scientific
rescarch. and this in turn led to the first ever formulation of an international
set of ethical principles to be followed by rescarchers and scientists in their
work. The so called Nuremberg Code of Conduct consists of 10 cthical
principles formulated in the sentence of the Tribunal of 19" August 1947 and
concerning the above-mentioned trial of the Nazi doctors. The above principles
are still regarded as the most fundamental sct of precepts relating to scientific
rescarch. The Code constitutes a foundation on which future international
fcgislative acts, concerning among others the ethics ot scientific rescarch as
well as medical ethics, will be built.

The foremost of these are the fundamental documents formulating human
rights and the obligations of states as regards their protection. The Universal
Declaration of Human Rights * which was passed by the United Nations
General Assembly, states in Article 3 that “Evervone has the right of life,

libern: and security of person™, whereas the International Covenant of

Civil and Political Rights of 1966 © states in its article 6, paragraph 1. “Every
human being has the inherent right 1o life. This right shall be protected
by law. No one shall be arbitrarily deprived of his life ", adding in article
7. No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without
his pree consent to medical or scientific experimentation’. The above
general principies. have now become a part of the universal, customary
international law, similarly to other principles such as ¢.g. the principle of non-
discrimination which arc of importance from the point of view of our current
deliberations.

TGUALRes 217 A (1D GA O R 3rd Sess., Part 1L
"999 UNTS 171,

The Nuremberg code was not a binding international act. Yet. it paved
the way to various treaties and helped to ervstallize the universal customary
faw. A similar role was played by the Helsinki Declaration. which contained
asctofrecommendations for phyvsicians conducting bio-medical experiments
on human subjects . The above Declaration contains a more detailed and
exhaustive presentation of the principles which should be tollowed by
physicians while conducting scientific rescarch. Above all, the declaration
establishes priorities to be tollowed by rescarchers in their work; 1t states that
rescarch on human subjects should be carried out exclusively for therapeutic
and diagnostic purposces. so as to cnable one to better understand the origin of
discascs and the nature of pathological changes™. It is very important to
distinguish clearly between medical studies which have a prophylactic or
therapeutic aim for the patient, and studies that arc purcly scientific m character
and have no immediate etfect on the subject of the experiment. Conducting
experiments on human subjects must be preceded by exhaustive studies on
animals: one should take into consideration the risk which such cxperiments
involve as well as the relationship between potential benefits and losses, which
may be the outcome of the expertment.

The consistent use of the expression “human subject™ in the above
Declaration. does not mean that the subject of the experiments must
necessarily be a living human being; that is why, the above principles could
cqually well be applied to the human embryo which undeniably contains within
itself a human potential. Article 6 spcaks about the right of the subject
undergoing a scientific experiment to retain his/her integrity and inviolability”.

After the passing of the Helsinki Declaration, several international
organizations sct about the task ol implementing its cthical principles mnto life.
A number of bio-cthical committees had been set up which dealt with the specitic
problems of ethical implications of genetics as well as rescarch on the embryos.

" Declaration of Helsinki, Recommendations Guiding Pinsicians in Biomedical Research
Involving Human Subjects . adopted by 18th World Medical Assembly (Helsinki, June 1964).
amended by the 29th World Medical Assembly (Tokyo. October 19735), the World Medical
Assembly (Venice, October, 1983), and the 41st World Medical Assembly (Hong Kong 1989).

Y Declararion of Helsinki. Preamble.

"The vight of the rescarch subject to safeguard his or her imtegriny must abwavs be respected
Every precaution should be 1aken 1o respect the privacy of the subject und to minimisc the
impact of the studv on the subject s physical and mental integrine and on the personaline of the
subject”.



The most advanced rescarch is being conducted in the European Union and
under the auspices of the Council of Europe. Duc to a wider forum ot public
debate within the Council of Europe (its membership extends to 41 states, while
only 15 states make up the EU) as well as its main objective, which is the
protection of human rights (and bio-cthics certainly touches upon the most
sensitive issue of human integrity, as being discussed here about research on
the human genetic code and introducing changes in the coursc of the carlicst
stages of human development), it exerts the biggest impact on the development
of universal awareness of the international community as regards the bencefits
and dangers connccted with the dynamic development of medicine and
biotechnology. In the course of the many ycars of its activity, the Council of
Europe has prepared numerous documents which have marked out the boundaries
of the so far unlimited freedom of scientists, in the form of rccommendations
and resolutions. The system protecting human rights in democratic Europc 18
based on the European Convention on Human Rights and Fundamental
Freedoms' worked out by the Council. Tt is the most complex system of
protection of human rights which has so far been created in the world. It scems
that in the recent years some of the rights which are being protected by the
Convention may be violated by the development of genctic enginecring.

In their recommendations and resolutions, the organs of the Council of
Europe have often cxpressed the need for creating new guarantees concerning
the rights endangered by the development of biomedicine suggesting that they
be included in the European Convention on Human Rights. In
Recommendation 934 (1982)" of the Parliamentary Assembly, an appeal
was made to make a record of the right to genetic inheritance which could
not be artificially violated, except for situations when it is fully in accord with
human rights (c.g. when such changes are carried out for therapeutic purposcs).

Morcover at the Ministerial Conference on Human Rights which was
held in Vienna in 1985 under the auspices of the Council of Europe, the
connection between the development of science and medicine and human
rights. was emphasized yet again. In the resolution On human rights and
progress in the field of medicine and biochemist (Resolution No 3)'*.

213 UNT.S. 221,

U Recommendation 934 (1982) on genetic engineering . Assembly debate on 26 January 1982,
Texts of Council of Europe on biomedical matters. Doc. CDBU/INF (97) 5.p. 13.

12 Resolution No 3 on human rights and scientific progress in the fields of biology, medicine. and
hiochemistry, European Ministerial Conference on Human Rights, Vienna 19-20 March 1985,
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taking into consideration that the development in the field of biology, medicine
and biochemistry relating to the technigues of artificial procrcation.vcxpcrimcms
on human beings, genetic diagnostics, transplantation of organs, modifications
of the genetic code and treatment of mental discascs ma;f bring undeniable
benefits to the human species, but may also involve the risk ofg\'iolatim_y the
rights and freedoms of both the individual and the entire socicty and bvcins_’
convinced of the need for an evaluation of such developments from the poir;t
of view of protection of the above rights, the ministers of member states
confirmed yet again the fundamental value of the principle of human dignity
and emphasized the importance of international debate devoted to this 1:suc
Thanks to this, the Council of Europe became a pioncer in the sphere of
promotion of the principles of bioethics as well as in preparing the necessary
legal instruments delincating the limits of scientific freedom. ) V

Another important cvent was the acceptance of the above
Recommendation concerning genetic engineering '* by the Parliamentary
Assembly of the Council of Europe in the year 1982, In this document the
Parliamentary Assembly of the Council of Europe cstablishes that the freedom
of scientific rescarch — the fundamental value of the contemporary socicty
and a neccessary condition of 1ts adaptation to the changing world, involves
both obligations and responsibilitics, particularly with regard to health and
public safety, on behalf of those who carry out scientific rescarch. The
parliamentarians also accepted other principles concerning genetic engincering.
They assumed that the latter must have clearly defined boundaricsj thrcavs
no rescarch can be conducted without an carlier informed and voluntary
consent of the patient, whilce in the case of embryos or human foctuses, it is
the parents or curators that need to give their consent. Progress in the ficld of
science and medicine should be monitored all the time, while the principles of
biocthics should be continually updated. In view of such vast and complex
problems, there arose an urgent need for creating an institution or a committec
within the Council of Europe which would focus its attention on the issucs of
modern medicine and their implications on the human rights.

The Steering Committee on Biocthics, which had been called to life by
the Council’s Committee of Ministers, initially as an ad hoc group and
sub_scqucntly as a permanent Committee (CDBI), has been responsible for
the intergovernmental activity of the Council of Europe in the ficld of biocthics

" Seeref. 11,



since the year 1985, The activity of the Committee has led to the acceptance
of a series of recommendations by the Committee of Ministers as well as to
the adoption of the first international legal instrument i.c. a 1997 Convention
on Human Rights, Biology and Medicine (Biomedical Convention). The
Committee is made up of representatives of all member states. Among
members of the Committee there arc specialists in the ficlds of biology.
medicine. law and cthics. Specialists from the above-mentioned fields from
Australia. Canada. Japan. the United States as well as from various iternational
organizations: WHO. OECD, UNESCO and others, have been invited to take
part in the Committee proceedings as observers.

The next milestone in the work of the Council of Europe was the acceptance
by the Parliamentary Assembly in 1986 of the Recommendation concerning
the use of human embrvos and foetuses for diagnostic, therapeutic,
scientific, industrial and commercial purposes V. In the above document
the Parliamentary Assembly distinguished three major principles which
characterize the attitude of the Council of Europe towards rescarch on the
human embryo. According to the first principle, the potential benefits which
flow from advances in the medical science and biocthics, must be subjected
to a thorough analysis and cvaluation, so as to decide when and in what
circumstances onc may take advantage of them, in order to limit the usc of
technological achicvements to thosc which arc desirable and cthically
acceptable. Thus, the Assembly opted out for sctting limits to scientific
rescarch and procedures. Sccondly, as regards the 1ssuc which is of
fundamental significance to rescarch on the embryo, i.c. the 1ssuc of protection
of the lifc of an embryo and the scope of this protection, one finds the following
statement in the recommendation:

“EFrom the moment of fertilization of the egg cell. the human life
constintes a continuum and it is not possible to distinguish precisely the
first phases of its development: that is why, it is necessarv to introduce
a definition of the biological status of the embryo™. "

The next principle is the conscquence of the above assumption. In
accordancc with this principle, the human ecmbryo and foetus must in all
circumstances be treated with due respect and therefore the use of human

Y Recommendation 1046 (1986) on use of human embryvos and foetuses for diagnostic, therapeutic.
scientific, industrial and commercial purposes. Assembly debate on 19 and 24 Sept. 1986.

o fhidem.
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organs and tissuc must be regulated by precisely detined laws and limited to
strictly therapeutic ends which cannot be attained by other means.

Representing the above view, the Parliamentary Assembly summoned
the governments of the member states to limit the use of human embryos and
tissue to strictly therapeutic ends and to undertaking legislative initiatives aiming
at regulating the above problems in accordance with the principles of the
above recommendation. The Recommendation in question further mentions
the techniques which should be banned by law. Among them. one finds: the
creation of an embryo by mcans of i virro fertilization for strictly scientific
purposes and in order to carry our experiments: practices leading to deviations
such as the creation of half-animals and half-pcople; placing the human embryo
inside an animal; creating an embryo from the reproductive material coming
from more than onc donor of the male reproductive cells; creating embryos
from the genetic material of people representing the same sex; manipulating the
sex of the embryos for other than therapeutic ends; carrying out experiments
on living embryos, regardless ot whether they are capable of turther development
or not: preserving the embryos in vitro tonger than 14 days.

In point B of the Recommendation, one finds the first mention of the need
to create an international legal instrument devoted to biocthics which would
also be open to non-member states of the Council of Europe.

The list of reccommendations of the Parliamentary Assembly of the Council
of Europe regarding the issues discussed here closes with Recommendation
No 1100 of 1989 which raises the issuc of the human ecmbryo and foetus in
relation to scientific rescarch'®.

The parliamentarians once again appcealed to the governments of the
member states to attempt to introduce suitable legal norms and regulations
both in the national and international legislative systems: they expressed a
view that one should introduce such legislation in the interest of progress,
harmony, frecdom and social justice in all those situations where there arisc
cthical and social conflicts, in this case connected with the development of
science and technology: such conflicts may become a blessing or clsc a pitfall
for mankind which will entrap our social values. The parliamentarians also
cxpressed the need to define the legal status of the human embryo and
confirmed once again referring to Recommendation No 1046 that the human

* Recommendation 1100 (1989 on the use of human embivos and foetuses in scientific
research. Assembly debate on 2 Feb. 1989.



fife 1s an indivisible process which has its beginning at the moment of fertilization
and regardless of the different names which arc used with reference to the
human embryo, it always has the same individual genetic potential that makes
it a human individual.

Being awarc of the role played by this organization, the Parliamentary
Assembly of the Council of Europe instigated the governments of its members
states to support and develop public debate on biocthics and undertake
immediate steps to create multidisciplinary bodics whose task would be to

cxamine the practices of artificial procreation in the aspect of protection of

human rights and cthical values.

An enclosure to the Recommendation contains detailed instructions on the
way of conducting rescarch and experiments on the human reproductive cells,
cmbryos. the human foctus and the removal of human organs and tissues.

The above presented recommendations of the Parliamentary Assembly
of the Council of Europe are not binding for the member states. Nevertheless,
they constitute the outcome of many years of debate at the forum of the
Parliamentary Assembly which is after all composed of delegations of members
of national parliaments, that is pcople who exert an impact on the legislative
policy of European states. The need for incorporating all of the above issues
in a single legal act in the form of a treaty which would give it a totally
different dimension, had been stressed on many an occasion. An explicit
rccommendation to prepare a framework convention which would also be
open to accession to non-member states and that would establish common
standards of protection of the human being in the context of the development
of the biomedical science'”, had been voiced clearly in a resolution on biocthics
at a conference of European ministers of justice in Istanbul in 1990,

In answer to the Resolution made at the ministerial conference which
stressed that one cannot permit a situation in which the rights of an individual
would be endangered by the development of technology and called for the
drawing up of a framecwork convention, the Committee of Ministers
recommended to the Committee of Experts on Biocthics (CDBI) that a draft
version of such a document should be drawn up. In March 1991, the

' The first mention of the need to create such an intermational document was made in Recommendation
1046 (1986): ..and prepare. on the basis of the points mentioned in sub-paragraphs 14.4. Il to
VIL a Evropean convention or any other suitable legal instrument which would also be open to
accession by non-member countries of the Council of Europe ™, Texts, op.cit.p.20.
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Parliamentary Assembly received a Report on the progress of work on the
biomedical convention. On the basis of the above report, the Parhamentary
Assembly accepted Recommendation 1160 on the preparations to the
biomedical convention. The recommendation in question specifically mentioned
the creation of a framework convention concerning the protection of human
rights with respect to the uses of biology and medicine as well as additional
protocols relating spectfically to the issucs of: transplantation of organs, genetics,
scientific rescarch (including research on the embryos) and confidentiality of
genetic data. In March 1992 a working group was selected whosce task was
to prepare a preliminary draft of the convention. Representatives ot the
Parliamentary Assembly as well as the Committee on Legal Affairs and
Human Rights took part in the work on the convention.

The first draft version of the convention became the subject of public
debate and was submitted for approval by the Parliamentary Assembly in
July 1994, Having taken into consideration the views of the public as well as
several other opintons expressed in connection with the draft project, the final
version of the convention was submitted to the Parliamentary Assembly of
the Council of Europe in July 1996. The Convention was adopted by the
Committec of Ministers on 19" November 1996. It was open for signaturc in
Oviedo, Spain on 4" April 1997 and entered into force on 1 December 1999,

The text of the Convention is the eftect of many years of discussions and
dcbates both at the national and international level. The development of biology
and medicine has brought about new revolutionary methods of human
procreation and new possibilities of cxerting an impact on the quality of life
and health at the carliest stages of human development i.c. medical interference
in the human embryos and genes. Side by side with the developments in
biology and medicinc, there appear cthical dilemmas connected with the uscs
of science. Biocthics is a relatively new and multidisciplinary branch of
knowledge, whereas the biomedical dilemmas are being perceived with great
caution by public opinion. Nonctheless, many of the achicvements of
contemporary medicine have become a true blessing to millions of people and
that is why, onc cannot arbitrarily reject the new medical techniques.

Democratic socictics need above all comprehensive information and many-
sided presentation of the problems which are created by modern science and
medicine. The next stage is the formulation of a catalog of cthical and legal

“ETS. 164,



norms concerning procedures connected with the new achicvements i the sphere
ol'brotechnology. Politicians and legislative bodies should take upon themselves
the responsibility and obhigation to define the rules of conduct in disciplines which
arc extremeiy complex and controversial. Physicians and scientists cannot be
limited in their activity exclusively by theirown conscience, as this activity extends
1o all pcople and may effectively infringe upon their rights.

Taking into consideration all of the above circumstances a Biomedical
Convention has been drawn up. By principle. 1t 1s to be a framework
convention providing minimal cthical and legal standards connected with the
applications of biology and medicine and their consequences for man and his
dignity. The Convention lays great stress on the cquilibrium between respect
for the individual and the prospective achievements in the sphere of biomedicine.
The fascination with growth and development should be supplemented with a
sober glance at the obtained results and their real value. Tt must also be
accompaniced by an awareness that technological progress somcetimes becomes
the most important aim of our rescarch.

The activitics of science and medicine which exert a direct influence on
man arc connccted with two kinds of rights: the first is the right of the individual
to Iife and to respect for his dignity as well as protection of all fundamental and
mviolable rights which arc connected with this dignity; the sccond, 1s the right to
deriving benefits from progress in science as a part of human heritage.

The principles contained in the Convention protect these rights and
prescrve harmony so as not to impede the development of science on the onc
hand. and on the other, bear in mind the issue of not violating the rights of the
individual. Beginning with the preamble the resolutions of the Convention
take into consideration the real progress in medicine and biology and at the
same time emphasize the need for using it exclusively for the benefit of present
and future generations. This is reflected on three plancs:

- firstly, on the planc of protection of the individual ‘s nghts. For the individual
must be protected against the threat of using the achievements of science n
the wrong way. Many of the articles of the Convention reflect the authors’
intention to cmphasize the privileged position of the individual: protection against
illegal violation of the human body, a ban on using the human body or its
vartous organs in order to obtain a profit, restrictions on the use of genetic
tests cte.

-scecondly, on the social planc. The ficld of biomedicine is indeed a special
planc where more than anywhecre clse the individual should be regarded as
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a part of an organism. that 1s the entire society, If one has to make a choice
which 1s connected with the appheations of scientific progress. it must he
based on a conscious and premeditated decision and social consent. That s
why. the Convention recognizes the importance o public debate and devotes
so much attention to it

Yet. the above interests are not equal in weight: they mvolve a certam
hicrarchy pointing out to the prevalence of the interest of the mdividual over
the exclusive interest of science and society at large. The adjective “exclusne”
means that one cannot ignore these mterests but one has to regard then as
sccond mimportance. followimg the interests ot the mdviduad,

-the third and fast plane refers 1o the human species. Many ol the recent
achicvements have been based on gencties. Progress i the discipline oi
knowledge specializing in genetie structure increasces both the possibilitics ot
human intervention and of influencing our genetic make-up. Yet one cannot
undcrestimate the risk which is connected with this constantly broadening
arca of knowledge. Ttis no longer the individual or the society that are at risk.
but the entire human species. The Convention contams legal guarantees olfering
protection to the identity of the human individual. It is due to this that the
Convention introduces a ban on the intervention into the human genome. Such
interventions. if not restricted to somatie therapy. could have serious
conscquences for tuture generations.

The entire Convention is inspired by the principle ot the primacy of the
human individual and all of its resolutions should be interpreted in this hght.

The goal of the Convention. as defined by Article 1. 1s to guarantee the
fundamental rights and freedoms to every person, and particularly the right to
individual integrity with relation to the uses of biology and medicine.

The Convention does not define the term “every person”™ and “human
individual™. In view of the lack of unanimity among the member states of the
Council of Europe as to the definition of these terms. it was decided that the
above expressions should be interpreted in accordance with the mternal iaw
of the individual member states. Attention was drawn to the fact that the
European Convention on Human Rights does not define the above terms
cither. Yet. the Convention 1s unaniimous as to the fact that human dignity
should be respected from the moment of conception.

In subscquent articles, the Convention refers to such issues as: high
professional standards of medical doctors: equal access to medical care:
paticnt’s informed consent to medical intervention: protection of persons who

17



do not have the capacity of informed consent and arc subjected to medical
cxaminations and experiments. and special protection of patients with mental
disabilities: the right to privacy and obtaining information relating to one’s
condition: the ban on using the human body for commercial ends; procedurcs
connected with obtaining human organs for transplantation purposes; the
freedom of scientific research and the hmitations imposed by the fundamental
human rights; the ban on creating human embryos exclusively for the purpose
of scientific rescarch.

The final provisions (Chapter VIII) impose on the state-parties of the
Convention the obligation to ensure suitable legal protection which would
prevent any violation of the principles contained in the Convention. Moreover.
they state that a person who has suffered unjustified injury due to a medical
mntervention, has a legitimate right to compensation on conditions which are
precisely defined by the law.

The principles contained in the Convention are to constitute a minimum
of requirements which must not be further limited . The provisions
mentioned in the Convention must not be interpreted as imiting or otherwise
affecting the possibility for a Party to grant a wider measure of protection
with regard to the application of biology and medicine than is stipulated in
this Convention (Art. 27).

Article 15 of the Convention defines a general principle concerning
scicntific rescarch. It states that: “Scientific research in the field of biology
and medicine shall be carried out freely, subject to the provisions of this

" Article 26 of the Convention contains a general principle which forbids any limitation in the
exeeution of rights guarantced by the Convention. The sccond sentence in the above article
cnumerates all possible exceptions to the above principle. The exceptions in question arc: to
protect the interests of the community (public safety. public health, order and counteracting
crime) as well as the rights and frcedoms of other people. Yet, the above arguments cannot
Justify any drastic violation or deviation from the rights guaranteed by the Convention. If any
linntations are to be permitted, they must be defined by the law and recognised as necessary in
a democratic society for the protection of communal interests. Point 2 of the above article
enumeraies laws which are not subject to any limitations. Among the latter, one finds: a ban on
discrimination (Art.11), a ban prohibiting any intervention on the human genome (Art. 13). a
ban prohibiting sclection due to sex in connection with the use of techniques resorting to
methods of artificial procreation (Art.14), protection of individuals subjected to scientific
rescarch (Art.16), protection of persons incapable of giving their informed consent to such
examinations {Art.17), the principles governing the process of obtaining organs. tissues and

human cells for transplantation purposes (Art. 19, 20), a ban prohibiting the commercial use of

parts ot the human body (Art.21).
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Convention and other legal provisions ensuring the protection of the
monan being™.

The freedom of scientific research is duc not only to man’s right to
knowledge, but also to considerable benefits which such rescarch may bring
in the sphere of health. Yet, the above freedom is not absolute. In the sphere
of medical rescarch, it is limited by fundamental human rights, which are
defined explicitly in the provisions of this Convention. In connection with this.
onc should draw attention to the fact that Art. 1 of the Convention defines its
goal as the protection of human dignity and identity and guarantecing to cvery
person without diserimination. respecet for his'her integrity as well as the other
basic frecdoms. Scientific rescarch must respect the above principles. That
is why. such tremendous importance is being attached to the appointment of
cthical commissions whose main task is to definc the cthical problems
connected with practices associated with genetics and experiments in this
field™. Another indispensable condition for conducting scientific rescarch is
informed consent of the patient, and in the case of rescarch on the human
cmbryo. the consent of parents or donors of the reproductive cells.

The provisions contained in Articles 16 and 17 refer to the protection of
persons undergoing rescarch., both those who are and those who are not able
to personally consent to such rescarch. Naturally, in the latter case. the
requirements arc far more stringent. Research on the human embryo are the
subject-matter of provisions contained in a separate article (18).

The debate which had led to the drawing up of the Biomedical Convention
allowed us to understand that it is necessary to take into consideration two
contradictory requirements: the freedom of science and protection of the human
person against the abuses duc to unlimited freedom of scientific research.
Some of the provisions contained in the Convention will not require any
changes. Specifically, this concerns those provisions which refer to the carlier
conventions and guarantee the fundamental human rights. Yet, there arc other
provisions whose formulation was the subject of numerous discussions and
had caused many difficulties in rcaching an agreement as regards their content.
The provisions in question take into account the present condition of scientific

“In Art. 14 of the Convention one finds the following requirement: “Rescarch on a person
may he undertaken if all the following conditions are met. (...} iii) the research project has been
approved by the competent body afier independent examination of its scientific merit, including
assessment of the importance of the ain of the research, and multidisciplinary review of fis
ethical acceprabilin™,
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knowledge. Yet one cannot rule out the possibility that even those provisions
witl have to be altered. in connection with the development of science which
cannot be foreseen at a given moment. However. the development of science
can in no circumstances invalidate or weaken the force of the former provisions.

The most controversial 1ssues in the course of the work on the Convention
were the problems connected with rescarch on the human embryos. In some
countrics, such rescarch is being carried out and suitable legislation exists
which marks out the limits of its permissibility. This branch of medicine develops
very quickly and that is why, the Convention in its Art. 18.2 introduccs a total
ban on the creation of human embryos only for rescarch purposes. Although
not all member states of the Council of Europe are ready to accept it
Differences in internal legislative systems of individual states as well as
different attitudes to certain issucs, were also the reason why some problems
had not been taken into consideration in the content of the Convention. Such
was the situation in the case of regulations relating to the use of genetic
information for purposcs other than health protection. Although there is a
consensus as regards the general principle, vet no agreement has been reached
over the issue of its actual formulation. As the text of the provision was not
formulated in a way which would satisfy all partics involved. there 1s no provision
in the Convention which would forbid the use of genetic data in arcas other
than health care (c.g. social insurance, employment agencics), in spitc of the
tact that all parties recognize the importance of the regulation introducing a ban
on the undesirable use of genctic data’.

Many provisions contained in the Convention scem to have a general and
rather laconic character, lcaving the more conerete legal regulations to the
internal legislation of individual countries. This is largely due to the divergences
between the individual European states and the care which they take in
undertaking obligations concerning legal regulations relating to many
controversial 1ssues. Yet. it is worth emphasizing at this point that the Convention
has a general character while one of the legislative techniques often resorted
to in the course of drawing up such similar legal instruments, is the preparation
of additional protocols, which expand on the specific 1ssues raised in the text
of the Convention. In 1998, an Additional protocol on the prohibition of
cloning human beings was opened for signature. Among others, a special

U Human Rights and Medicine. A Council of Europe Convention . Editorial, European Journal
of Health Law. 1996, Vol. 3 No 1.p. 203.
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working team was selected within the CDBI whose task was to prepare a
draft version of an additional protocol concerning the issuc of Tegal protection
of the human ecmbryo.

The problems of biocthies and medical cthics are very controversial and
arc solved n different wavs even i countries belonging to the Council off
Europe. that 1s those which are culturally very similar. All the more reason
why one should appreciate the eftorts of the Couneil of Europe which have
led to the passing of the first international agreement that has associated quite
closely the issue of the uses of biology and medicine with the rights of man
and the dignity of the human being. The Convention entered into force on Y
December 1999, yet it 1s binding only in relations between 6 countries
(Denmark. Greece. San Marino, Slovakia. Slovenia and Spain) which have
ratified 1t. However, 1t 1s worth drawing attention to the fact that a relatively
big number of states have signed the Convention (23) and the processes of
ratification arc m progress. This augurs well for the future of the convention.
It 1s a similar sitwation with the Additional protocol concerning th-
prohibition of cloning himan beings which was signed by 25 states <nd
although it has not yet entered into foree (it was ratified by 4 countries, while
5 ratifications including 4 member states arc needed for it to enter into force)
yet one may supposc that it too will shortly become a binding act of international
law.

In the course of the last half a century, immense progress has been made
in the sphere of biology and medicine. Yet, progress has also been made in
the sphere of legal protection against the negative consequences of biomedical
experiments and procedures: from the legally non-binding Nuremberg Code
to the biomedical convention and the relevant regulations in the internal
legislation of many countrics.
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THE DISTINCTION
BETWEEN RESERVATIONS
AND INTERPRETATIVE DECLARATIONS

by

J

Miguel Angel Martin Léopez

In point 1.2 of'its draft Directive on reservations to international treaties.,
approved on its first reading, the International Law Commission defines
interpretative declarations as: .. .unilateral statements, however phrased
or named, made by a State or by an international organization whereby
that State or that organization purports to specifv or clarify the meaning
or scope attributed by the declarant to ua treaty or to certain of its
provisions "' The International Law Commission docs not take account of
the title given to the unilateral statement by the author. As with reservations.
the Commission adopts the view that the name given to the statement is
irrclevant. This is logical in light of the fact that, as has been stated repeatedly,
some statements presented by their authors as interpretative can be de facto
reservations. For this reason there is always the concern that reservations
may masqucrade under an interpretative cloak. This is so particularly where
rescervations have been prohibited by the treaty.

As is stated in point 1.3 of the above draft Dircctive?, the classification of
a unilatcral statement as a reservation or an interpretative declaration depends
entirely upon an analysis of its purported legal cffect. Therefore, in light of the

o

* dr. Miguel Angel Martin Lopez - LL.M., Ph.D. (University of Cordoba. Spain).

Report of the International Law Commission on the work of its fiftv-first session, 3rd May-
23rd July 1999, A/54/10, p. 179.
* Said point states expressly that: “The character of a unilateral statement as a reservation or
an interpretative declaration is determined by the legal cffect it purports to produce™ (Report
of the International ... op. cit. | p. 180).
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definttion of “reservation™ given in Article 2. paragraph 1 d) of the Vienna
Conventions of 1969 and 1986 on the law of treatics. one must establish whether
the statement 1s mtended to exclude or modify the legal cffects of certain
provisions of the treaty. 11 this 1s the case. the statement, regardless of whether
itis described by its author as interpretative. will be deemed a reservation. The
contrary 1s also true. A untlateral statement must be considered interpretative if
itis intended merely to clarily or determine the meamng or scope of one or more
provisions of the treaty. even where the statement 1s described as a reservation.

The problem lies in establishing what 1s meant by “intending to exclude or
modify the legal effects of certain provisions of the treaty™. One might take
the view that the term relates simply to the subjective intention of the party
making the unilateral statement. irrespective of the results produced by the
application of the statement in question. This is the construction put forward
by the Intcrnational Law Commission in its commentary on the above draft
Directive. It states that, “in accordance with the very spirit of the definition off
reservations. they may be distinguished trom other unifateral declarations made
with rcgard to a treaty by the legal cffect aimed at by the declarant. i.e. by its
intention (inevitably subjective)™. According to this view a statement.
described as interpretative by its author, should be considered a reservation if
the author’s mtention was to modify or exclude one or more of the lcgal
cffects of the treaty, regardless of whether the statement actually achicved
that end. The aim would be. 1n fact. to cstablish whether the State or
international organization in question had used the title for the purposc of
concealing its truc intention of 1ssuing a reservation.

Howcver, there i1s another approach whereby the subjective intention of
the author of the statement is disregarded and only the actual cftect of the
application of the unilateral statement is considered. This was the view held
by Special Rapporteur Alain Pellet in his Third Report on Reservations to
Treatics: “while Article 2, paragraph 1 d) of the 1969 and 1986 Vicnna
Conventions defines the term rescrvation as a unilateral declaration by means
of which a State or an international organization purports to exclude or to
modity the legal effect of certain provisions of the treaty, the actual criterion

has 1its basis in the effective result of the declaration™.

YReport of the international . op. cit.. p. 203,
PAYCNL MM91°Add. 4 Third Report on Reservations to Treaties by Mre dlain Pellet. Special
Rapportewr; 2nd July 1998, p. 39.
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'he International Law Commission’s commentary on the draft Articles
on the Law of Treaties 1966 supports this view. [t should be remembered that
the Commussion had made 1t clear that statements which prima facie were
not intended by the author to be reservations could noncetheless be such if
therr apphication resulted in the modification or exclusion of one or more of
the fegal offects of the treaty, The reasoning of the Commission leaves no
room for doubt: “such a declaration may be a mere clartfication of the State’s
position or it may amount to a reservation. according as 1t does or does not
vary or exclude the application of the terms of the treaty as adopted™.

Thisview does away with any subjecuve element and requires merely an
analvsis of objective effects. Thus professor Pellet states that in order to
classiy a unilateral statement as a reservation one need only answer one
stmple question: “Docs the declaration have the effect of excluding or
moditving the legal effectof the provisions of the treaty” I the answer to this
tobjective) question is alfirmative, one need go no further, the declaration is
4oreservation™™

This view certainly appears to be more logical. avoiding as 1t docs
subjective. and potentially abusive. constructions. It is important to bear in
mind that if we take mto account only the subjective intention of the 1ssuing
State to spectly and clarify. unilateral statements would per force have to be
classified as interpretative declarations irrespective of the content introduced
by the author. The situation could then arise where a State, not intending to
modify or exclude the legal effects of a treaty. issucs a unilateral statement
which doces in fact modity or exclude said eftects. Clearly, then, the subjective
approach could potentially result in States being permitted to introduce any
content whatsoever into their unilateral statements. Furthermore, the unusual
situation would then arise where similar, or even identical, statements could
be at once reservations or interpretative declarations, depending only upon
the stated intention of their author.

The present International Law Commission appears to favour the objective
criterion for distinguishing between reservations and interpretative declarations.
Paraphrasing professor Pellet. it states in its commentary on the draft Dircctive
that. “in determining the legal nature of a statement formulated in connection
with the treaty, the decisive criterion lies in the effective result that implementing

Yearbook of the International Law Commission, 1966, val 11 p. 189-190.
A ON LU Add. 4 Third Reportop. cit., p. 30
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the statement has (or would have). [T it moditics or excludes the legai effect
of'the treaty or certam ot its provision, it1s a reservation “however phrased or

named™: i the statement simply clarifies the meaning or the scope that 1ts
author attributes to the treaty or certain of its provisions. it is an interpretative
declaration™ .

Once this stance s adopted. the subjective itention of the author naturally
becomes meaningless. However, surprisingly. the International Law
Commission. in spite ot its stated view., continues to give considerable werght
to the subjective eriterion. Thatmuch is evident in the method adopted by the
Commission. in point 1.3.1. of the draft Directive. for distinguishing. in specitic
cases. between reservations and interpretative declarations. This is to be
regretted as 1t can only be a source of confusion.

According to the Commission, “to determine whether a unilateral statement
formulated by a State or an international organization in respect of a treaty 1s a
reservation or an interpretative declaration, 1t is appropnate to terpret the
statement in good faith in accordance with the ordinary meaning to be given
to its terms, in the hight of the treaty to which it refers™. In view of the
objective criterion laid out above, such an interpretation would have the object
of analysing the practical effects of applying the statement. However, the
Commussion states that in such an interpretation, “duc regard shall be givento
the itention of the State or international organization concerned at the time
the statement was formulated™. Equally, and as an aid to said interpretation.
the Commission states that. “the phrasing or name given to a unilateral
statement provides an indication of the purported legal cffect™".

The aim of such an interpretative process would apparently be to establish
whether the author of the statement wishes or not to exclude or modify the
legal effects of the provisions of the treaty. This is complicated by the fact
that. as stated by the Commission itself, “*States and international organizations
seldom explain their intention, cven taking pains at times to disguise them™".
[s this not, however, to embrace a subjective criterion?

Furthermore, where reservations are forbidden by the treaty, this subjective
interpretation would serve simply to establish that the State in question had

“Report of the International . op. cit. p. 224
> bidem

“bidem

" Ibidem. p. 229,

W lbidem, p. 223

to
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behaved illegally in violating the prohibition on reservations. It is a well-settled
principle in international law that there is no presumption of bad faith.
Therefore., unless the contrary is proved, declarations should be allowed to
preserve the title of interpretative. if that is the title given to them by their
author. These arguments arc expressly stated by the International Law
Commission in point 1.3.3. of the draft Directive: “when a treaty prohibits
reservations to all or certain of its provisions. a unilateral statement formulated
in respect thereof by a State or an international organization shall be presumed
not to constitute a reservation except when it purports to exclude or modity
the legal effect of certain provisions of the treaty or of the treaty as a whole
with respect to certain specific aspects in their application to its author™”

Nonectheless. the objective view preferred by this article aims not to
establish whether the State or international organization wishes to evadc the
prohibition on reservations laid down by the treaty. It is possible, after all, that
the State in question wishes mercly to specify or clarify the content of the
treaty, but that the practical cffeet of the statement is to modify or exclude
that content. In such cascs itis preferable to avoid any referencc to subjective
intention. and so avoid also accusing the issuing State of acting in bad faith.

Onc must then regret the International Law Commission’s position that
the subjective intention of the author should be taken into account, when to do
so might Icad to a reversal of the objective criterion to distinguish between
reservations and interpretative declarations, established by Alain Pellet and
implicitly recognisced by the International Law Commission itsclf.

Nonctheless, the author’s subjective intention may have an important part
to play in determining the legal consequences of issuing reservations prohibited
by the treaty. If it is clear that the author would not have accepted the treaty
without the inclusion of the terms of the prohibited reservation, that State’s
consent to be a party to the treaty becomes void. However, if the State’s
overriding intention was to accept the treaty, the finding that a statement was
in fact a reservation would not void the consent and the Statc would remain
bound by the whole treaty, including those terms which the reservation sought
to cxclude or modity'.

= Ihidem, p. 235

* The International Law Commission’s concern that there should be a presumptton that
stalements presented as interpretative, in regard to treaties that prohibit reservations, are not
reservations. aims to avoid situations in which a party’'s consent to be bound by a treaty might
become void. Thus the Commission. taking the view expressed by professor Greig, stated that.
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This was the principle applied by the European Court of Human Rights in
the Belilos Case.where it decided that a statement defined as interpretative
by Switzerland was in fact a reservation prohibited by the European Convention
on Fundamental Human Rights and Liberties 1950™ The Court expressly
stated that. “The declaration in question does not satisty two of the
requirements of Article 64 ot'the Convention, with the result that it must be
held to be invalid. Atthe same time. it 1s beyond doubt that Switzerland is, and
regards itself as, bound by the Convention irrespective of the validity of the
declaration™ . So. as stated by protessor Bourguignon. “in the Belilos Case.
did the Swiss Government regard the interpretative declaration an essential
condition of'its agreement to be bound by the European Convention? Clearly
not. The Court of Human Rights correctly found that the declaration was
scverable from the Swiss acceeptance of the Convention; that Switzerland's
overriding intention was to accept the obligations of the European
Convention™*. Clearly. this question is quite separate from the distinction
between reservations and interpretative declarations, as it relates to the legal
consequences of issuing reservations prohibited by the treaty.

Establishing a clear linc which distinguishes the clarification of a treaty
or its provision from their exclusion or modification is a difficult business.
but onc must bear in mind that the interpretation of international treaties is
not solely subjective. The interpretation of international treatics, as coditied
in the law of treatics, is subject to the so-called general rule of interpretation

“this would comply with the presumption that a State would intend to perform an act permitted
rather than one prohibited by the treaty and protect that State from the possibility that the
impernissible reservation would have the effect of invalidating the entire act of acceptance of
the treaty to which the declaration was attached™ ( Report of the International ..op. cit., p. 235,
and D.W. Greig, Reservations: Equity as a baluncing factor?, Australian Year Book of
International Law, 1995, vol. 14, p. 25). However, from our point of view 1t Is a mistake to
consider that in order to avoid such a result it is necessary to classify a statement as interpretative,
" Nevertheless it might be thought that the Court was wrong in stating that, “The Court
recognises that it is necessary to ascertain the original mtention of those who drafted the
declaration™, especially in view of the fact that it also stated that, “in order to establish the legal
character of such a declaration, one must look behind the title given to it and seck to determine
the substantive content” (Belilos case, European Court of Human Rights, 29th April 1989,
Scries A, vol. 132, paragraphs 48-49).

" Belilos Case. European Court of Human Rights, 29th April 1989, Scrics A, vol. 132,
paragraph 60.

" H.J. Bourguignon. The Belilos Cuase: New light on Reservations to Multilateral Treaties |
Virginia Journal of International Law, 1989, vol. 29, p. 382.
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contained in Article 31 of the Vienna Conventions of 1969 and 1986 on the
law of treatices.

It is well established that this rule requires that all treatics “shall be
interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the ight of its object
and purpose”. Thercfore a declaration can only be termed interpretative it
its author is subject to these conditions, for. as professor loan Voicu has
said. “si une déclaration interpretative ne prétend pas modifier I'effet juridique
de certaines dispositions du traité i I"¢gard de son auteur, clle scra régic par
la régle générale d'interpretation adoptée par la Commission du drotit
international™”.

On the other hand a reservation would arise where the author had not
abided by the conditions laid down by the general rule. It should be remembered
that the commentary of the International Law Commission on the 1966 draft
Articles on the Law of Treatics stated clearly that, “to adopt an intcrpretation
which ran counter to the clear meaning of the terms would not be to interpret
but to revise the treaty™*. It must surcly be the casc that all interpretation.
which goes beyond the stated limitations, must involve a modification of the
provisions in question. Therefore, the general rule of interpretation must be
the. unavoidably objective, criterion which establishes that difficult Iine between
interpretative declarations and reservations.

1 Voieu De [interpretation authentique des raités internationauy, Paris, 1968, p. 189.
“Yearbook of the International Law Commission. 1966, vol. 1L p. 219,
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THE (UN)SUSTAINABILITY OF THE CONCEPT
OF INTERNATIONAL SERVITUDE
WITH RESPECT TO MILITARY BASES

by

Ivica Kinder’

The establishment of peacefid military bases on foreign territorv is a ¢rucial
element in states " defence and foreign policy sirategies and a hallmark of conternporary
international relations. The concept itself implies the use of part of the territon: of
another state which nominally retains jurisdiction over the area. However, that state's
authority is to some extent restricted by the presence and activine of the foreign armed
forces (the most powerful expression of stute authority ).

The essential indicator of the international legal status of foreign militar bases is
the attitude of the sending stare towards the sovereignny: of the receiving state, and the
cemral legal issue is the role of international treaties and their continued authoriy
where sovereignty over the militury base area is transferred. Provisions of international
treaties on militery bases lead some legal commentators 1o classify such reaties as
mrernational military servitudes. swhich significantly restrict the rerrvitorial authority of
the receiving authority, and 1o view related problems in that light: others prefer to sce
them more as a matter of the interstare relations m personam.

In this article the author analyses the provisions of a number of international
reaties, referring to numerous legalvwritings and accessible documents. His analyvsis
suggests that international treaties may function as the basis for establishing interstate
relations in personam.

INTRODUCTION

The establishment of military bases on forcign territory was quite
uncommon before the Seccond World War'. This practice grew in the aftermath

Ivica Kinder  LL.M. (University of Zagreb, Croatia), Licutenant Colonel in Croatian Army.
senior legal adviser in the Office of the Minister of Defense, Republic of Croatia.
"F.ANalL, Servitudes of iternational Lav:, London, 1958, p. 208.



of'the Sccond World War, in the context of post-war international relations.
and in particular, the contlicting geostrategic (Cold War) interests of the United
States (US) and the Soviet Union. Certain states also attempted to protect
themsclves from outside attacks and to preserve their internal sovercignty by
sustaining foreign military forces on their territory. One should also mention
that there are military bases that draw on the tradition of colonial times. so
that the military presence of the former colonial powers can sometimes be
considered a form of nco-colonialism. For these rcasons, the establishment
and maintenance of peaceful military bases on foreign territory 1s an important
aspect of contemporary international relations, and some states and
international organisations have developed wide networks of mihitary bases'.
Nowadays. notwithstanding numerous withdrawals in the contemporary world,
there 1s still a very strong tendency to maintain military bascs abroad. Such
bases arc a distinctive clement in the defence strategy and foreign policy of
states. both bilaterally and multilaterally.

International law does not explicitly forbid states to establish military bases
abroad, but the consent of the receiving state is required as conditio sine
gua non of the vahdity of international treatics on military bases. In addition.
many statces insist on the ratification of such international treatics by their
own legislative authoritics’.

The cstablishment of a military basc mvolves the lease of part of the
receiving state’s territory which nominally remains under that state’s territorial
jurisdiction. However, in practice, the receiving state’s authority s to some
extent restricted by the presence, movements and activitics of foreign military
forces. Some legal commentators even mention the potential danger that such
forces will be employed to the detriment of the government and the population
of the receiving state — for instance, against ncighbouring states, thercby
preventing the receiving state from excercising its authority in the domains of
domestic and international affairs. This caution very accurately reflects the

* The greatest number of American military installations in Curope are part of the NATO
common detfense system. Kidron and Smith's rescarch. done in 1982, identified the existence of
approximately 3000 foreign military bascs and similar installations, located n 58 states. Bases
in 30 states belonged to the US while bases in 12 states belonged to the Soviet Union. Campbell
claimed that the US owned a total number of 339 bases and about 1200 similar installations in
other states in 1983,

* 1 Woodlitte. The Peacetime Use of Foreign Military Installations under Modern International

Law. Dordrecht, 1992 p, 16.
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social, cconomic and political circumstances that have often accompanicd
the establishment of military bases in recent times. Philippine legal
commentators express a particularly negative attitude towards actual
agreements on forcign military bascs®.

The aim of this paper is to provide an in-depth analysis of international
treaties on military bascs. as well as of the legal nature of the rights and dutics
created under such treaties. The content and character of these rights and
duties determine the survival potential of treatics, not only in casc the receiving
state’s government changes but also in case of the transfer of sovercignty
over the military base arca. o

SOVEREIGNTY OVER THE BASE AREA

Sovereignty is of crucial importance for a state’s position in the
international community, and is a pivotal clement in its relations with other
states. It 1s manifested in various ways, such as the exercise of jurisdiction
in criminal and civil cascs, local administration, taxation, legislation and the
exercise of police functions on its own territory’. Accepting foreign military
forces as an actual representative of the other state’s authority is in itsclf.
notwithstanding their legal status. a restriction of territorial sovereignty.
Namely, when forcign military forces occupy a certain arca on the basis of
an nternational treaty on the establishment of military bases, this will
necessarily restrict the sovereignty of the receiving state, for the territory in
question cannot tolerate the simultancous rule of both, without the restrictions
imposcd on onc of the sides involved. Therefore, the main indicator of the
international legal status of the forcign military bascs is their attitude towards
the sovereignty of the receiving state.

International treatics on military bases sometimes contain a so called
sovercignty clause. The legal status of members of the foreign military forces
is as official representatives of their state; they are granted certain rights and
privileges. i. ¢. immunity from the sovercignty of the receiving state. Becausc
of such status the main goal of a so called sovereignty clause is that neither

* The Philippine president, Ferdinand Marcos. used to point out the fact that the obligations
stated in the base agreement with the US of America of 1947, became “u question of life and
death 1o the Filipino people »
"ROR. Angangeo. I P M. Lotilla, The 1979 Amendments 10 the Military Buses Agreement of
1947: Still a Question of Sovereigniy . Philippine Law Journal, vol. 53, 1978, p. 472-491.
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the foreign military forces nor the existence of their factlities mterferes with the
sovereignty of the receiving state. Such provisions. for example. can be found
in article 2 of the Agreement between Denmark and the US| pursuant to the
North Atlantic Treaty. concerning the defence of Greenland of 27 April 1951,
inan exchange ot notes constituting an agreement concerning Dhahran airficld
between Saudi Arabia and the US of 18 June 1951 and 1n article 3 of the
Defence Agreement between the US and Spain ot 26 September® The true
purposc of such provisions is to “sweep under the carpet” unavoidable breaches
of the sovereignty of the receiving state by the forcign military forces. which
are a result of the recogmtion of their rghts and duties. and their immunity
from jurisdiction of the receiving state.

The texts of mternational treatics on military bases and their practical
application show that the acquired rights of the sending state sometimes
stgnificantly restrict the jurisdiction of the receiving state over the base arca. It
was often conceived in the past that the arca where foreign armed forees are
stationed should be given special status within the state it belongs to. Other
legal commentators find this approach unacceptable. referring to it as a fiction
of extraterritorialism.

One example of the wide scope of rights the sending state may acquire
arc the American military bases in the Panama Canal arca before the
conclusion of the Panama Canal Treaty, on 7 Scptember 1977, Arcas on
which the bases were located were called ‘sovercign zones ™ ot the US., and
the degree of American jurisdiction there practically amounted to annexationt’,

* U Withowt prejudice 1o the sovereigniv of the Kingdom of Denmark over such defense area and
the natural right of the competent Danish awthorities 1o fiee movement cvervwvhere in Greenlund,
the Government of the US of America ... shall be entitled ... Textof the Agreement in: United
Nations Treaty Series (UNTS) . vol. 94,

© The complete authoritny and sovereigniy inside and owtside of Dhahran Airfield is the
absolute right of the Saudi Arabian Government and it will make arrangements for guarding
and maintaining the safery of the airport. ™ article 12 paragraph aj). Text of the Notes (with
aiprexy i UNTS, vol. 102,

Y The arcas which, by virtue of this Agreement, are prepared for joint wtilization swill remain
under Spanish flag and command... " Text of the Agreement in: UNTS, vol. 207.

“ Pursuant to provisions of the Hay-Varilla Convention for the construction of the Canal. of

I8 November 1903, a zone was established for the construction and protection of the water
passage. It was 5 miles wide on each side with respect to the central line of the Canal. The
US was granted junisdiction as if 1t was the sovereign of the territory. When Panama and the
US entered the General Treaty, of March 1936, on common measures for the protection of
the Canal zone. the rights of the US remained the same as in Hay-Varilla Convention of 1903,

oS
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Simtlarly. based on the Agreement of 1963 for the §ease to the US o
Lands m Cuba for Coaling and Naval stattons. concluded on 16 Fehrinn
1903, Cuba only formally retaied 1ts jurisdiction over the territory o
Guantanamo and Bahia Honda. which were put out to lease. and the
American side gained special rights within the Teased arca. Tt acquired
complete jurisdiction and control over the arca which was again recognised
by the Treaty of Friendship between the two states of 29 May 193
Simular legal status was granted American bases i the British transathuantic
regtons. Article T ot the Agreement of 27 March 1941, concluded benween
the US and Great Britain, provides that the US will have “all the rghis.
power and authority™  over the Teased arca. Identical status is granted 1o
the Brittsh mulitary bases Akrotirt and Dhekelia m Cyprus. sinee they are
not leascd arcas but “sovereign base arcas.”

Lord’s account ol negotiations prior to the conclusion of the Agreement
between the US and Spain on Friendship. Defence and Cooperation of 2 July
1982 reveals hows states felt about the establishment of foreign military bases
on their soil: during negotiations. the Spanish delegation wanted to take the
mitiative by preparing and presenting drafts of the entire treaty. including the
basic treaty. supplementary agreements. and annexes. thus attempting to
achicve “complete control over UL S, bases in Spain™-,

Today. 1tis generally held that the establishment of military bases doces
not transfer sovereignty from the receiving state. 1. ¢. that the arca i question
remains a part of its territory. although the authority to exercise its sovereignty
1s actually restricted by the presence and activities of foreign military forces.
It1s Woodliffe's opinton that international treatics on military bases. while

>0 that the American miliary bases were founded accordingly, Text of Panania Canal Trean
it annex, agrecd minute, relared leter: and reservations and vunderstandinegs made v i

US) ot 1977 m: UNTS. vol. 1280,

“EoNan Bogaert, Fhe Lease of Terriory in International Lav . Niseellanea W I Ganshot van
der Meerseh (Studia ub discipulis amicisque in honorem egregii professoris edita), vol, 1. 1972,
p. 315327

" Exchange of Notes of 2 September 1940 whose content is elaborated by the agreement
signed 27 March 1941 in London. Text ot the Notes in: League of Nations Treaty Scries
(LNTS) . voll 2030 Text of the Agreement in: LNTS. vol. 204, The mentioned arcas were
Newtoundland. Bermuda, Jamarca. St Lucia, Antigua, Trimidad and British Guyana.
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Greeee: Lossons Learned, Center for Conflict analvsis and resolution Oceasional Paper 2.
Fairfax. 1990, p. 22



they constitute a derogation from or restriction of the receiving state’s sovereignty.,
do not thereby effect a cession of its territory or create other “proprictary
rights™ for the beneficiary state, unless there 1s clear evidence to the contrary.
Woodlitte thinks this presumption is tounded in the exceptionally rare practice
of introducing into contemporary treatics express provisions regarding the
sovereignty ot the receiving state over the base arca. He stresses that the
crucial question in cach particular case is whether the right to station military
forces, to utilise the bases and to maintain jurisdiction results from the consent
of'the receiving state or exists independently.'® Starting from the assumption
of the sovereign equality of states. as the basic legal principle of the international
community, Woodlitfe thinks that such contracts, although they have the effect
of’reducing the receiving state’s sovercignty, nonetheless constitute an excreise
of sovercignty and not its renunciation, and that partics to such international
treaties should scttle their mutual rights and obligations from positions of
complete cquality and interdependence.™

The Permanent Court of International Justice has carcfully considered
the nature of international treaties which grant certain rights to onc statc on
termtory belonging to another state, concluding that international treaties which
undermine state sovereignty are valid by the sheer fact that the conclusion of
international treaties is an cxcreise of state sovereignty.'

Both Angangco and Lotilla claim that the conclusion of international treatics
constitutes an cxcreisc of state sovereignty, but they stress that a problem
arises when a treaty’s provisions undermine state sovercignty, as is the case
with the establishment of foreign military bases on domestic territory under
the exclusive jurisdiction of the sending state. Unlike legal experts who think
such contracts can transfer jurisdiction without transferring sovereignty over
the arca in question, Angangco and Lotilla start from the assumption that
jurisdiction and sovercignty arc inscparable. They think that obligations assumed
in this way undermine state sovereignty, 1. ¢. that transferring jurisdiction
entails a loss ot an important component of state sovereignty, leaving behind
a “hollow shell deprived of substance™.'® They claim that there is a
contradiction in the theory that a state may agree to divest itself of certain
aspects of its sovereignty and yct remain sovereign, becausc sovereignty is

") Woodliffe. op.cit., p. 113,

" Ibidem. p. 67,

 Sce: Publications of the Permanent Court of International Justice Scries A, number 1, p. 23.
" R.R. Angangceo. J. P. M. Lotilla, op. cit.. p. 477.
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mdivisible and absolute. That is, a sovercign state cannot divest itsel f ot any
attributc of sov creignty without losing its sov crergnty at the same time.!

It 1s Mondragon’s opinion that the attribute of sov creignty belongs solely
to the state which has full control over every inch of its territory and over all
affairs within that territory. In other words. if the state does not have full
control over the whole of its territory. as in case of forcign military bases,
then certamly that state is not sovereign.”> One should supposc that the
opmlons of Philippine legal commentators have their inner logic, but when

take a closer look at the provisions of international treaties. which c.g
grant punitive jurisdiction over the foreign mulitary forces to the sending slala
we cannot support the statement that these treaties constitute a transfer of
sovereignty. Namely, where sovercignty is transferred. the trcaty should
determine cession of part of the state territory. In that casc there would be no
point n talking about receiving state and sending state. and the new territorial
authoritics would independently establish norms regulating relationships in the
arca in question. One should accept in advance that, as international relations
such as thosc described above are important for national and international
defence systems, certain restrictions of states’ territorial sovereignty will
necessarily arisc.

Another factor. however, is that the cquality of states is an Important
principle in international relations. The cconomic, political and military power
of individual states sometimes practically undermines the concept of state
sovercignty: a typical cxample is when a newly independent state. by virtue
of an international trcaty concluded simultancously or immediately after it
gained independence, grants its former colonial rulers the right to cstablish
military bases, regardless of whether these existed prior to independence or
arc newly established. The question of sovereignty, therefore, cannot be
considered only from the Iegal point of view. The principles of contemporary
international law stress the importance of cffective and not only formal
sovercignty—that is, relations between states must not be characterised by a
formal and legal cquality which masks the political, military or technological
dependence of one state on another. Such relations are deemed by Angangco
and Lotilla nco-colonial relations. which are considered unacceptable from

" ihidem
"L Mondragon. The Grounds under International Lany Jorthe Abrogation of the Philippine
US Militarv Bases Agreement, Philippine Law Journal, vol. 52 - number 4, 1977, p. 466-485.
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the point of view of mternational law because they violate the principles of
sovereign equality of states. self-determination of peoples and non-intervention
i the internal atfairs of other states.™”

Non-aligned States were the most fervent proponents of the idea that
mternational treaties on military bases often result from economic and political
pressure which the newly independent state s incapable of resisting, and.
morcover. that in extreme cases. the conclusion of such treatics even
represents the quid pro quo tor a grant of independence.” The Philippines.
after its newly gained independence i July 1946, ina situation of total economice
and military dependence. concluded an agreement concerning military basces
with the US as carly as 14 March 1947, These circumstances enabled the
American side to utilise military bascs for many different purposes”’ Thercfore.
Ty pomts out that the American-Philippine agreement significantly undermines
the rights of the Philippmes to equality and sclf-determination and the principle
of non-interference in internal affairs > As for the Philippines. onc should
point out that at the moment the Philippines gained its independence, American
military bases were alrcady located there. The question arises whether the
Philippines ever possessed sovercignty over these arcas so long designated
for American military bases.

Nevertheless. 7 January 1979 Amendments to the Agreement concerning
military bascs of 1947 officially recognised the sovercignty of the Philippines
over the military bases and placed cach of these bases under the authority of a
Philippine commander. At the same time. the US retained certain rights, including
*_.usc of certain facilitics and arcas within the bases and arcas within the
bases and ... effective command and control over such facilities and over US
personnel. employees, equipment and material”** Similarly, it was determined
that “consistent with its rights and obligations under the 1947 Agreement, the
US shall be assured unhampered military operations involving its forces in the
Philippines...” Despite such introduction of the sovercignty clause. Angangco
and Lotilla think that the rights and powers of the US over the bascs have inno

way been diminished. but rather even reaffirmed and buttressed by virtue of

“R.R. Angangco, I. P. M. Lotilla.op. it p. 478,

1 Woodhitte. op. cit p. 69,

SText of the Agreement (with annexes and exchange of noresy in: UNTS vol. 43.

DRR. I Foreign Military Buses and Rights of the Filipino People Recognized under the
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the 1979 Amendments. They point to the “attached implemenung arrangements
with annexes and accompanying maps™ which have not been released tfor
public dissemination. thus leaving open the question of the true depth of
“effective command and control™ that the US exercises. 1. ¢, the true
sovercignty of the Philippines over the base arcas, The further argument is
found in the fact that no formal changes have been made with regards to
jurisdiction. nor amendments explicitly provided for rent to Philippines ™

The so calied doctrine of uncqgual treaties was not addressed i the
provisions of the Vienna Convention on the Law of Treatics of 1969 1t is
treated exclusively i the Declaration on the prohibition of military. political
and cconomic coercion 1n the conclusion of treaties. which was adopted at
the same conference, imposing a pohitical but not a legally binding
requirement.”> Nevertheless. Mondragon points out that the American-
Philippine Agreement violates the principles of sovercign equality of states.
sclf-determination of peoples and non-intervenuon in the internal attairs of
other states. all peremptory norms of general international law (jus cogens
He adds that, based on the articie 53 of the Vienna Convention on the Law
Treaties.™ this agreement is void.

As for military bascs estabhished under the authority of regional oi
international defence organisations whose basic goal is collective defence.
some commentators claim that such bases arc not a matter of abandoning
sovereignty, but rather a matter of states’ mutual obligations to accept the
stationing of the foreign military forces for the sake of the collective defence

“bidenm, p. 484,

= Text of the Comvention in: International Legal Materials (/LAD . vol. 81969, p. 679-733
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THE LEGAL NATURE OF RIGHTS AND DUTIES
CREATED UNDER BASE AGREEMENTS

Rights and obligations acquired through international treaties on military
bases are, according to a general doctrine, classified as lease and servitude
rights. However, some new perspectives on this question have recently
emerged.

The lease of a territory implies a legal relationship in which one state
grants the other certain rights on part of'its territory — most often the right to
control. occupy or administer over that part, and the other state in turn promiscs
Lo pay a certain amount of money or to fulfil certain other obligations for the
benetit of the population of the leased arca” In the 19" century. it was not
uncommon, as it has become in this century, to leasc foreign territory for the
purposc of establishing military, navy or air bases”’ From the end of the 19
and beginning of the 20" century. up until the beginning of the First World
War. China concluded quite a number of treaties with the leading Europcan
states on the lease of parts of its territory. For example. by virtue of the
Treaty ot Shantung of March 6. 1898, China transferred certain rights to
Germany in Kiaochow Bay, while at the same time retaining its sovereignty
over the arca, and Germany acquired the right to establish its military bases
and trade cnterprises there for 99 years™ By virtue of the Chinese-British
Treaty of Junc 1. 1898, Great Britain acquired the right to lease the Bay of
Wei-hai-wei for 25 years and to cstablish military fortifications there. station
troops and take all necessary defensive measures. China and Great Britain
agreed that Chinese authoritics would continue to exercisc jurisdiction, except
when it was inconsistent with naval and military requirements.”!

During the mid fifties, Flory stressed that military leases for the
cstablishment of military bases after the Second World War became quite
rare, and that lease is not a common term in international treatics on military
bases.™ At the beginning of the seventies, Van Bogacrt stressed that international
treaties on the leasc of arcas for the establishment of military bases. to a certain

- L. Van Bogaert, op. cir, p. 318,

"I Woodliffe, op. cir, p. H4,

“ L. Van Bogacert, op. ¢it. p. 319.

Y ihidem, p. 320.
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extent. had been replaced by other kinds of international treatics. That 1s.
their importance was generally diminished. although in the past they had been
a subtle conventional formula covering a great variety of political situations
and purposes.”* Later on, Brownlic pointed out that older leases were often
barely distinguishable from outright cesston or annexation of territory. since
they quite often preceded the real cession. so that the legal framework was
only symbolically present. More recent leases. according to Brownlic, have
a diﬂ‘crcnl character. Namely, the term “lease™ signifies the granting of
rights for the exclusive usc of part of a territory while the receiving state
rcvtains soverelgnty over the arca in question and the other state has the
right of "conceding enjoyment of the liberties of the territorial sovereign.”™

]nvthis sense, Brownlie argues. it would be morce convenient to characterisc
the rights of the beneficiary state as the granting of ™ territorial privilege by
concession”, similar to “contractual license™, than as a “proprictary interest
in land”.** Druckman suggests that in modern times it 1s usually weaker
partics that try to conclude international agreements on military bascs. b“\i
insisting on payments in the form of rent rather than military or other kind of
assistance.™*

As onc of the most frequently cited examples of international leases for
military purposes Woodliffe mentions the agreement between US and Cuba,
regarding the arcas of Guantanamo and Bahia Honda, concluded on 16
February 1903, which, among other things, states: “While on the one hand
the US recognises the continuance of the ultimate sovereigntv of...Cubu
over the..areas of land and water, on the other ...Cuba consents that
during the period of the occupation by the US of the said areas...the US
shall exercise complete jurisdiction and control over and within the said
areas.”™” In return, America is obliged to pay Cuba an annual sum of moncey
of $2000, which exemplifics the rights and obligations from the treaty on
lease.*® What 1s interesting, however, 1s Reid’s 1930s analysis of the text of
the Agreement; although characterising it as a lcase of the Guantanamo and
Bahia Honda arcas, she pointed out that the US acquired special rights there

Y L. Van Bogaert, op. c¢ir., p. 326.

“ 1 Brownlic, Principles of Public International Lav . London, 1990, p. 373.
S Ibidem, p. 374,
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<ich that the arrangement could be veferred o as international servitude.™
In practice. Cuba and the US have always mamtained that theirs is a treaty
on the fease of arcas. in which the rights of the US are Imuted

The US Department of State referred 1o the quoted provision during
negohatons on the Panama Canal Treaty of 1977, defending the position that

s clearhy established i mternational Taw that one state may grant another
state the right to exercise exclusive governmental powers within portions of

s ernitory without losing its sovercignty over that territory. Similarly, the
State Department reterred to the Lend-Lease Agreement (or Destroyer Deal)
conchuded betsween the US and Great Britain on 27 March 1941, whereby
Great Britain, in return for S0 American destroyers, allowed the US to establish
nan ab and air bases on its territory, along with facilities tor entering. operating
and protecting these bases. The US also acquired —all the rights, power and
authority within the Leased Arcas which are necessary tor the establishment.
use. operation and detence thereot. or appropriate for their control.™:

U'S courts on several occastons have been required to consider the icgal
nature ol rights which the US gained on the basis ot the 1941 agreement with
Great Britain. In cach particular casce. the crucial question was whether the
leased arcas. within the meaning of US statutes, represent “territories or
possessions of the US™ ora toreign country™ ' In Connell etal. vs. Vermilya
Brown Co.. the US Supreme Court held that the leased arca in Bermuda was
not @ “territory of the US m the political sense of the term™. but that the “the
terms ot the lease warranted the conclusion that Congress had power to lay
down regulations concerning the conditions of employment of US citizens in
the feased arca ™ Later on. the Ministry of Foreign Affairs severely criticised
this decision. claiming among other things that it could harm relations with
other states in which the US alrcady possessed bases or intended to establish
them in the future* In Spelar vs. US. the Supreme Court departed from its

Cited trom HDCReid. huernarional Servindes i Lave and Praciice, Chicago. 19320 p. 193,
T Republic of Cubua hierehy releases 1o the US, for the time required for purposes of
aoling and naval starions aroas of land and waters Tocared on the Island of Cuba
D Guantanamo 20 innortinvestern Cuba - Bahia fHonda. ™
FoNan Bogaert. op. cir p. 193,
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carlier approach. With the purpose of clartfying the term “forcign country™ in
a US statute. the Court held that US did not have sovercignty over the air
base at Harmon Ficld in Newfoundland. stating that 1t was not acquainted
with a more appropriate term than “foreign country™ to refer to an arca under
the sovercigniy of another state.”

As an example of the Tease of foreign territory. Van Bogacrt mentions the
treaty between the US and Liberia for the estabhishment of military bases.
concluded on 31 March 1942, by virtue of which Liberia premised to grant
the US the possibility of establishing military bases during the Second World
War and for a period of six months after the end of the war. The US promiscd
Liberia assistance with army cquipment and training as well as all necessary
help with the construction of roads, cte.” According to the Van Bogaert. an
agreement between Denmark and the US for the defence of Greenland. of
9 April 1941, on the basis of which the US were authorised to occupy Greenland
“for such a period of time as may be necessary for the protection of the arca
and the American Continent”™. while the US supplied Denmark with all
necessitics for the civilian population and its security™

The provisions of international treaties on military bases Icads some legal
commentators to conclude that the issue arises from international military
servitudes. which significantly restrict the territorial authority of the recerving
state. Where one state leases a part of its territory to another state for the
relatively permanent stationing and keeping of the military forces. the relations
established between the two are of a territonial [in rem] and not a personal
[in personanm| nature.” Similar to Reid’s opinion i connection with the fease
of the arca of Guantanamo and Bahia Honda, Vali characterises the
establishment of military bases on forcign territory as a form of international
servitudes; he mentions the Treaty of Peace. concluded on 21 March 1940
between the Soviet Union and Finland after the so called “Winter War™,
whereby Finland granted the Soviet Union the lease of the Hango Peninsula
and its surrounding waters “for the establishment ol a naval basc for defending
the Gulf of Finland from aggression™ for a period of 30 vears and the annual
payment of & million Finnish marks* Although many legal commentators
deny the valuc of the concept of servitudes in international law, certain writers

“ Ibidem
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agree that this concept captures the essential legal nature of rights and
obligations created by international treatics on military bascs. Van Bogaert.
for instance. thinks that not all treatics concerning military bases arc to be
characterised as leases, lcaving open the possibility that they are rather
international servitudes ™

As far as the general term “international servitudes’ is concerned, Reid
thinks the whole concept describes the legal relationship between two or
more states whereby one of them must have jurisdiction over the arca where
servitude exists, and the law which constitutes the content of the scrvitude
has to be of permanent validity: thatis, it should be a legal relationship which
is more permanent than an ordinary contractual relationship. According to
Reid. it is the permanence of the relationship which tips the balance when
determining whether a certain situation is a concrete casc of servitude or just
a contractual obligation whose continuance depends on the validity of the
trecaty rationce temporis. In other words, servitude requires that the legal
relationship established by the treaty not end automatically with the annuiment
of that treaty. Finally, international servitude also requires the existence
of arightin rem, 1. ¢. the right which 1s related to the territory of onc or more
than one state in order to be used for the benefit of other state(s).™!

Oppenheim conceptualises international servitude as the restriction of the
territorial authority of a state on the basis of an international treaty: part of the
territory of the state in a himited sense serves the purposes or interests of
another statc.™*

Vali defines servitude in international law as a permanent legal relationship
constituted by an international treaty, whercby two or morc statcs arc
authorised to excrcisc certain rights on part of another state’s territory — or,
put differently, a rclationship whereby a state i1s obliged not to cxercisc its
rights in part of its own territory, because of the specific purposes or interests
relating to that area.™

Pointing out that the function and scope of International servitudes in
international law are highly controversial, Andrassy, Bakotic and Vukas claim
that scrvitudes apply to interstate rclationships whercby one state has, in

comparison with the other, a certain right, localised to a part of the territory of
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the other state which is therefore permanently. or while the agreement is in
effect. legally bound to the first state.™ The main characteristic of the
international servitude is its specific legal nature: it is not by itsclf transterable
to another state. That 1s, it can be transterred to a third state only 1f that statc
acquires the arcas under servitude ™

Rumpf holds that military bases on forcign territory should be considered
state servitude, since they are “an exceptional restriction made by treaty on the
territorial supremacy of a state.. by which a part of its territory is in a limited
way made to serve a certain purpose or interest of another state™ ** According
to Rumpf. what distinguishes a servitude from an ordinary restriction 0:1
territorial supremacy imposed by treaty is that the instrument creating a
servitude purports to attach it Iegally to the territory of the grantor statc.‘t

O’Connell even claims that the object is to ensure that the servitude will
exist independently of cither changes of sovercignty over the territory —
including the extinction of the grantor state’s personality — or the conlinua;lcc
in force of the treaty™

Nevertheless, the majority of proponents of the concept of servitudes (as
a way of understanding military basc agreements) emphasise the similarity
between international treaties on military bases and treatics on alliance. For
this reason, they claim that the rights created in such treatics. even when
viewed as rights in rem, cannot survive if the grantor state loscs sovereignty
over the arca in question.™ Howcever, even the classification of those rights
and obligations established by international treaties on military bases as restricted
rights in re aliena provokes serious debate. Critics of this approach, such as
Schwarzenberger, point out that it is not clear what advantages a state could
expect from the restriction of'its right iz 7e.% On a related point, Van Bogaert
claims that international servitudes arc characterised by a lack of obligations
on the part of the beneficiary state, aside from the obligation to provide military
assistance in casc of foreign aggression against the grantor state; to support his

1. Andrassy. B. Bakotié¢, B.Vukas. Medunarndno pravo [, Zagreh, 1995 p 277

S Ibidem. p. 278.
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argument. he cites the agreement between the Philippimes and the US of 14
March 194777 Woodlifte argues that it 1s not cticctive to classity such rights
as servitudes. or as a complete restriction of territorial sovereignty. sinee such
a classification does not atfecet the obligation of all partics to realise the
agreement n good faith.”” Schwarzenberger stresses the importance of “the
common mtention ol the contracting parties™ as a criterion which will determine

whether the respective rights of states remain unaffected by an outbreak of

war between the contracting parties, whether they take precedence over
duties of neutrality that might arise for the grantor state in the cvent of war
between the bencficiary state and a third state. and whether rehiance on the
doctrine of rebus sic stantibus 1s excluded.*® Woodlitle also argucs that the
exact meaning of the rights created 1s a question of treaty interpretation. thus
finding the coneept of permanent rights or absolute rights, 1. ¢. international

6Ha

servitudes. irrelevant.

According 1o Oppenheim, the most dubious utilisation of the concept of

servitude 1s the assumption that “rights inherent in the object with which
they are connected — rights in rem ... remain valid and may be exercised
however the ownership of the territory to which they apply may change™.
Schwarzenberger criticises the 1dea that certain dutics may be attached to
part of a state’s territory. He objects that this 1dea suggests that international
law “cnables individual states (not only) to posc as law makers for others
against their will”™ but also “"to dispose of the freedom of other sovercign

N
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states”

Esgamn stresses that a comprehensive review of state practice and
international judicial decisions relating to the concept of military servitudes.
published in 1965, concludes that “the concept of international servitudes is
fictional and that the mstability and naturc of international socicty ncgate
the possibility of their creation in international law.” In this review. examination
of bilateral forcign basc agreements between 1940 and 1962, without
exception, revealed that the parties created political rights and duties of a purely

personal character. Esgain sees evidence for this conclusion in the manner
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in which mutual defence purposes were specified and in clauses concerning
duration and denunciation.””

The animosity of legal commentators towards the concept of servitude
stems partly from the difficultics involved in transferring duties from
international treatics on military bases to third states gaining sovereignty over
former territory of the receiving state. According to Schwarzenberger and
Brownlic. these diftficulties are primartly related to international legal rules on
the succession of states. as concerns international treaties. and to rules about
the legal effect of international treaties on non-party third states. These rules
eliminate the automatism on which the concept of scrvitudes is based. since
all dutics of the third state must be based on its consent

Namely. according to the general rules of international law. and pursuant to
the state’s basic right to sovercignty, an international treaty create rights and
dutics only for the original parties: without the third state’s consent, it cannot by
bound by the treaty.”” That rule is codified in the Vienna Convention on the Law
of Treatics of 1969.™ The Convention provides different regulations concerning
the duties and rights of the third state. In order for an international treaty to
crcate an obligation for a third state, parties to the contract must have expressed
such intention and the third state must have declared in written form that 1t
accepts the obligation. Once the obligation is created, it can only be abolished
with the consent of parties to the treaty and of the legally bound third state. As
for rights granted the third state, the Convention also requires the expressed
intention of partics to the treaty. The consent of the beneficiary state is implicd
unless proven differently, and need not be formally expressed.

Regardless of what 1s said about the general rules of international law,
whereby international treatics do not create rights and dutics for third states.
therc arc some cascs where third states arc authorised and legally bound by
international treaties to which they are not a party — ¢.g. cases of cession of
a certain arca, international servitudes, cte. — because every treaty whereby
a state cedes certain rights to another state is reflected in relations with third
statcs.”! One also should bear in mind article 38 of the Convention. which

" Ihidem
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states: “Nothing marticles 34 to 37 precludes a rule, set forth in a treaty, from
becoming binding upon a third State as a customary rule of international law,
recognised as such.”

Where one state’s territory 1s acquired by another state. there 1s no rule of
international law to regulate general succession with respect to existing legal
relations of the predecessor state. Also. regardless of the fact that the Vienna
Convention on Succession of States in Respect of Treaties of 1978 states that
it “applies only to the effects of a succession of States occurring in conformity
with international law and. in particular. the principles of nternational law
embodied i the Charter of the United Nations™ (article 6), there are very few
general rules applying to succession: the transfer of state authority within
a territory, even if not constitutional, does not constitute succession. There can
be no succession In the event of wartime occupation. As for the rights and
duties assoctated with the territory as such, according to the principle nemo
plus juris transferre pottest quam ipse habet, succcssor states, as a rule,
acquire the territory as it existed in the predecessor state, even with possible
restrictions. If not specified otherwisc, the acquired territory 1s legally treated
according to international treatics made by the successor state and not by the
predecessor state.”” Theretore, succession of states is for now being arranged
mostly by international treaties and not by intcrnational customary law.

The general rule whereby, unless specified otherwise, the successor state
1s not automatically bound by the treatics of the predecessor state, and whercby
treatics made by the successor state also cover the acquired region, 1s based
upon the principle that international treatics arc binding only for parties.
However, this principle of non-transferability 1s limited by the need for partial
continuity, in the interest of legal sccurity in the international community, and
also by the need of succesor state to apply the international treaties of the
predecessor state, 1n the interest of its immediate and complete participation
in international relations.™

The need for continuity in the validity of international treatics 1s particularly
cxpressed with so called radicalised agreements, which arc automatically
binding for the successor state, unless arranged differently. This arrangement
appears in treaties which are closely connected with the territory itself, and

= Text of the Convention in: ILM, vol. 17, 1678, p. 1488-1517. Convention entered into foree
on 6 November 1996.
" 1. Andrassy, B. Bakoti¢. B.Vukas, op. cit.. p. 267.
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which are often referred to as localised or territorial agreements, since it is by
virtuc of their existence that territorial regimes are established.™ In this scnsc',
the Vienna Convention on Succession of States in Respect ot Treaties of
1978 dectermines that succession of states does not influence boundarics
cstablished by the treaty or obligations and rights established by the treaty
and relating to the regime of a boundary. This provision, however, docs not
apply to treaty provisions for the establishment of forcign military bases on
the territory to which the succession of States applies.

In contrast to the examples mentioned above. where continuity is a starting
point, the Convention for succession as far as newly independent states are
concerned 1s closer to the principle of rabula rasa.” This category of states
is treated specially, on the assumption that they cannot be legally bound by
agreements concluded by a colonial master in which their interests were not
a priority, and also because newly independent states cannot begin to exist
without being party of any treaty.

Two 1nternational treaties on military bases, designed as instances of
military scrvitude, best illustrate how the Convention on Succession of States
in Respect of Treaties affects this arca of international law. The first cxample
are the naval and air bascs in the British transatlantic territorics leased by
Great Britain to the US, under the agreement of the 27 July 19417 The US

 Ibidem, p. 268.

" For the text of the Convention see footnote 72. Article 12 of the Convention:

“1. 4 succession of States does not as such affect: aj obligations reluting to the use of any
territony, or to restrictions upon its use, established by a treany for the benefit of any territory of
a foreign State und considered as attaching 1o the territories in question. b) rights established
by atrean for the benefit of amv terrvitory and relating to the use. or to restrictions upon the use,
of uny territory of a foreign Stare and considered as attaching to the territories in question.
2.4 succession of States does not as such affect: aj obligations relating to the use of anv
territory, or o restrictions upon its use, established by a treary for a benefit of a group ()/’Smlé\
orofall States and considered as attaching 1o that territory, by rights established by a treaty for
the benefit of a @ oup of States or of all States and relating to the use of any territory, or to
restrictions upon iis use, and considered as attaching to that territor.

3. The provisions of the present article do not apply 1o treary obligations of the predecessor
State, providing for the establishment of foreign military bases on the territory to which the
succession of states relates.”

" Article 16 of the Comvention: 4 newly independent State is not bound to maintain in force,
orto become a party to, any treaty by reason only of the fuct that at the date of the succession of
Slmes the trean:vwas in force in respect of the 1ers itorvto which the succession of States relates.”

" For the text of the Agreement sce footnote 11.
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stated that i these states gained mdependence. retention of the nulitary base
arcas would depend on therr consent. In this sense. the US and Great Britain
agreed with representatives of these arcas, who proposced at a constitutional
conference prior to the announcement of independence that. folfowing their
independence. they should be granted the general right to conclude agreements
and the opportunity to decide tor themselves whether to altow foreign military
bascs on their territory. After independence. the US and the newly estabhished
federanions concluded a number of agreements on the continuity of a hmited
number of Teases. After the subsequent abolition of the federation. agreements
were also concluded between the US and the individual newly ereated states.
The consensual nature of the transterral of rights created under the agreement
of 1941 is. according to Woodliffe. clear evidence of their “personal”
character.™

Amecrican military bascs in Morocco are another example. On the basis
ol the unpublished agreement concluded on 22 December 1950 between the
US Ambassador in Parts and the French Foreign Mimister. the US was
authorised to establish five nulitary bases i Morocco. which at the time.
pursuant to the Treaty of Fez of 1912, was still a French Protectorate.™
Article 2 of the Treaty of Fez conferred on France, as the protecting power.
responsibility for the mternal and external sccurity of the protected state, as
wellas for conducting the territory’s international relations. This responsibility
implied the authority to conclude treatics on Morocco’s behalf™ Although.
according to the position of the French government. the Treatment of Fez
authorised France to conclude the above-mentioned agreement with the US.
soon after the concluston of the agreement. the Sultan of Morocco addressed
a note to the French Government concerning the exclusion ot Morocco from
the process of concluding the agreement ™

After the abolition of the Treaty of Fez, in March 1956, prior to the
independence of Morocco in June 1956. France and Morocco concluded an
agreement whercby Morocco “inherited obligations arising out of international
treaties concluded by France on behalf of Morocco and out of such international
instruments relating to Morocco as have not given rise to obscrvations on

L Woodlitte op cieops 119

" Ibidem

ML Florvoop. cir, p. 14,

*Cited from JL Woodlifte. op. cir . p. 119,
M Ihidem, p. 1201
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of the “territorial privilege by concession™™ Stressing that such privileges
result from a concession, he wants to show that they are derived from the
international treaty, 1. ¢. from the ad hoc consent of the receiving state. and
by no mecans from the rules of the customary law.™ To describe the legal
nature of the rights and obligations acquired through modern international
agreements on military bases, Brownlie also uses the term “contractual license™.
since the treaty requires that the receiving state recognisc another state’s
right to exclusive use of part of its territory. whereby the forcign state 1s
granted various rights with respect to territorial jurisdiction without acquiring
sovereignty over the arca in question.”

Flory uscs the term “grant” to describe the US’s rights following its
28 February 1952 agreement with Japan.” Analysing the usc of the term “grant”
in the 1947 agreement between the US and the Philippines concerning military
hases, in reference to the rights of the US, Angangceo and Lotilla claimed that
the term signified “a conveyance™ or “the instrument of such conveyance™, 1. ¢.
“a present or gift”; they expressed the fear that this signified that the Philippines
did not possess sovereignty over the basc arcas.” Possibly to avoid such an
interpretation, the authors suggested that the 1947 agreement be considered as
amere lease agreement, although, as they themselves admitted, it did not oblige
the US to pay rent. They considered it a lease in the practical sensc, scen in the
light of the Military Assistance Agreement concluded by the same states on
21 March 1947, which imposcd on the US an obligation to grant the Philippine
armed forces various forms of aid”. When, in 1953, the US Attorney General,
Herbert Brownell Jr., stated that the US had title and ownership over naval and
military bases in the Philippines, the Philippine senator Claro M. Recto stressed
that the term “granting”, pursuant to the Prcamble of the Bascs Agreement,
refers exclusively to the right “to use™ the arcas in question; this assumption
was subscquently confirmed by the US™

> L Brownlic, op. cit., p. 144

Y Ihidem, p. 367,

Sibidem, p. 374

M. Flory, op. cit.. p. 6. Text of the Agreement in: UNTS, vol. 208.

" R.R. Angangeo. 1L.PM. Lotilla. op. ¢ii.. p. 430. For text of the Agreement see footnote 21.
lbidem, po 48T

LR, Coquia. The Legal Aspects of the US Mutual Defense Agreements. Foreign Relations
Jowrnal, vol. IV, number 1. 1989, p. 86-114. The Vice-President of the US, Richard Nixon, on
the occasion of the official visit to the Philippines on 3 July confirmed the fact that the
soverergnty over the American military base arcas belongs to the Philippines.
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Rousscau thinks that the notion of the sending state’s territorial competence
should be asscssed on a scale between the maximum of sovercignty and the
minimum which can be called “les competences territorial limitees™. According
to Rousscau. the examples for such competences can be found in the
establishment of the military. air and naval bascs as an answer to the strategic
needs of the great powers.™ According to him, international agreements on
the stationing of the foreign military torces in “strategic bases™ contain a few
common legal characteristics. First ot all, the receiving state does not confer
on the sending state the right to exercise territorial sovercignty. only the right
to usc certain logistic facilities for a limited period of time. There 1s no option
for any kind of division of territorial competencics between the two states.
The sending state simply has various powers related to operating its militan
forces on a territory that remains subject to the sovereignty of the receiving
state.”

CONCLUSION

Today it 1s generally assumed that the cstablishment of foreign military
bases does not entail a transfer of sovercignty, although, in practice, the
presence and the activities of the foreign military forces hamper the receiving
state in exercising its sovercignty. The receiving state grants the sending state
only the right to usc certain arcas and objects. without any division of territorial
competencics between those states: the sending state acquires only those
powers concerning the functioning of its military forces on the territory which
remains under the sovereignty of the receiving state. It 1s another question.
however, whether one can talk of the true cquality of states in the context of
the intcrnational community, since the economic, political and military power
of individual states sometimes practically undermines the concept of state
sovereignty and cquality.

Rights and obligations created by international treatics on military bascs
arc classified as lecase and servitude rights. However, more recently some
ncw points of view have emerged. In the past, international agreements on
the Icase of military base arcas were suitable formulas for the establishment
of inter-state relations. Today they arc gradually being replaced by other kinds

* Cited from I. Woodliffe, op. cir.. p. 122,
" Thidem




of internatonal treaties. Tt has become conumon pracuce for sending states 1o
help recenving states mihitarily and otherwise.

Conceiving of nternational treaties on nulitary: bases as an mstance of
international servitude would mply that the legab relationships they ereate outhive
the treaties themselves: The Vienna Convention on the Succession ol States in

Rospect ot Treaties contains explicit provisions which exclude the possibility off

servitudes based oninternatonal treaties. although preserving the theoretical
possibility that servitudes could be created on the basis of mternatonal customary
Fw. Neither the fegal science nor the practee of the world's feading mihitan
powers supports the coneept of servitudes. Tt s therefore obvious that mrhtary
base agreements can be characterised as creating international Iegal obligations
in personam e one spectlic ficld of international relations. and that conerete
cvalwation ot cach individual treaty is possible only through an analysis that

takes into account the totality of refations between state parties.
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STRUCTURAL ADJUSTMENT CLAUSE
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THE COMPARISON WITH OTHER SAFEGUARD
MEASURES IN THE FTA TREATIES
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Pawel Czubik

This ariicle concerns a possible measure that can be waken by the partios of some
regional trade agreements (R mamiv free trade arca (T4 peation, swhich have
spectfic consiruction and are used cither (o protect mdustrial developmenr or 1o resolye
sucivlogical problems ned o the ransiormation of nationad ccononties. The stracte of s
meastre has been iransiormed smee s first appearance in the reional frec irade rearies. I
appears thai i the "0 this measture was abandoned on economic relaiions hetveen partics
of regional arrangements. Hoveever recenty thiy medsure has been revived benveen partics
of regional lree trade svstems. This change stems from the recent beralivation of markots in
Cenvral and Eastern FEurope couniries (CEECsy. one consequence of which has been o
profiferation of free rade qgreements henveen these countries and beiter developed Wosien
cconomies. Theainrof the sicnval adjusunent clase (SAC). popuicarty called the restrucuwing
clavse. was 1o prowect e indusuy of ontv CEE countries during the structural ¢ hanges of
their economies. The restructiimg clause has been revived at a moment when regional
wradeselich ix readised i free and preterential trade areas and cusioms unions decisived
dominaies over tade whiciy is based on the most favowred nations claise realised in
mudtidateral GATITO rade sesienn. The resional irade sysiems have aceepied a mober
of logal solurions practised in GATT WTO. Both topes of systems have sateguard measures

*dr Pawel Czubik LLAL (Warsaw Universite Poland ), PhuD. (Chair of Public International
Law, Jagicllonian University, Cracowy. Teachmg and Rescarch Assistant of Professor i the
Cenure for Furopean Studies. Jagiellonian University, Cracow.

' This s why in this article the abbreviation FTA is widely used. The problems with the
application of safeguard measures characteristic of the FTA ure similar to those of other trade

Imtegration arrangements (customs union or preferential trade areas).
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which are very similar in construction. This fact could stand for their identical use. In fact,
wy a practical effect of free wrade pressure. these clauses have siarted 10 be used in a
discriminaiory manner against the MEN (most javoured nations parimers and i the
mterests of REL partners. Inthe fuce of this wide practice, the siructiral adjusiment clause
creates avery specific measwe - one that appears only in the regional arrangement s law
svstems aid is wsed onhv toweaken the competition between R4 countrics. Apart from the
selective wse described above, some countries have begun to apply measures in quasi non-
seleciive manner by icating all RTA parmers identicallv talso or case of multiple membersiip

i e R1s)

1. INTRODUCTION

The principal aim of the juridical construction deseribed in this article is to
promote the industrial development of national sectors undergoing transformation
and facing ditlicult problems in countrics participating in the RTA. The clause
has a social nature in that — the temporary protection of some scctors may help
solve the impertections of the national cconomy by allowing additional time
before permitting foreign competition to enter the domestic market without
customs tarifts. In some cases the clause resembling the typical SAC can have
a much broader scope, which also means the assistance by the industrialisation
processes. In some {ree trade arcas the SAC acts as the determinant of the
transitional period i which the aim of free trade should be reached. This concerns
the FTA treaties signed between the well developed parties, which are rather
reststant to forcign competition. They can decide, while negotiating the agreement.
the total reduction of customs duties immediately when the agreement enters
mnto force. In this case the SAC permits these countries to return to dutics for a
limrted time. only when the situation accounts for their usage™.

2. THE SAC AND GATT/WTO - THE ORIGIN OF THE CLAUSE

The structural adjustment clause used in FTA treatics cannot be considered
to origiate directly from a GATT basic text. The article XVIII of the General
Agreement provides that the protective measures affecting imports can be taken

“Insucha case the SAC is sometimes the sole clement differentiating the level of treatment of
both partics. If there are small differences in development (which creates the reason for
nchuding a SAC in the FTA treaty) and the FTA agreements are based on full reciprocity and
symmetry, the possibility of the SAC’s application forms the only difference between the rights
of the parties. For example Free Trade Agreements between EFTA States and Estonia or Latvia
arc completely rectprocal with one exception: Estonia or Latvia are allowed to introduce SAC.

N
I

by the partics to implement programmes and policies of economie development
d;:signcd 10 raisc the general standard of living of their people’ . In addition. the
G AfT 'WTO party can maintain the sufticient flexibility within its taniff structure
in order to grant the tariff protection required for the establishment of a particular
industry’ with a view to raising the general standard of Tivings of its people’.
However. one cannot presume the homology of SAC’s origin with this GATT
measurc”. The regulations of SAC’s application in RTAs and its practical usage
unequivocally excludes such conjecture. It not . according to the GATT Art.
X VI regulations only countries. which cannot ensure a minimum standard of
living and are still at an carly stage of development would have the night to
protect their cconomy through a SAC. In practice the SAC is applied (in the
majority of cases) in the relations between developed countrics in FTAs.
Morcover, the SAC being used in RTAs™ forum is not applicd in compliance
with the rules of Art. X VIIL The procedure provided in this article is notexercised
in the sclective use of SAC on the regional plane. Furthermore, as a rule the
GATT law system doces not allow the selective exereising of safcguard measures
assisting to cstablish or develop a new industry.

Taking this into consideration. the restructuring clause scems to be grounds
for applying an autonomous measure, open exclusively to RTA parties. In fact

VCf. Art. XVIIE 2. GATT. This rule is very unclear as tone how these measures are justified.
Justification is described “in so far as they facilitate the attainment of the objective (of GATTS”
The protective measure and the aims of GATT are at vartance. Their consistency can be
exclusively perceived in only a far-reaching perspective. This is why the Art. XVIIL 3.
provides that there may be circumstances in which no measure consistent with the provisions
included in clause 2 is practicable to permit a contracting party in the process of cconomic
development to grant the governmental assistance required to promote the cstablishment of
particular industries with a view to raising the general standard of living of its people. Special
procedures were introduced to deal with these cases. o
* The cited expression was linked in GATT with the possibility of quantitative restrictions’
usage for balance-of-payments reasons. See Art. XXVIIE 20 GATT i fine.

F 0 Art XXV 7.

©Cf U. Kumar. Trade Liberalisation and Paviments Arrangemenis under the PTA Treaty. An
Experiment in Collective Self Reliance. Journal of World Trade. vol. 23. no. 5. Oct. 1989,
page 105.

1t is interesting, that the sole case, in which the relation SAC Art. XVIL GATT was
mentioned, took place in the time of examination of EEC Treaty of Rome. In spite of the lack
of SAC’s regulation in the Treaty of Rome, the Art. XVII GATT concerning governmental
assistance to cconomic development was given to the partics of GATT as an example that the
list précised in Art. XXIV:8(b) was not exhaustive (17). See Guide to GATT Law and Practice,
Analvtical Index, vol.2. page 823, Geneva, WTO, 1995,
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such construction to the agreement between the EEC and Greeece'?, then the
SAC became the part of EEC’s agreements conceluded with better developed
Euro-Mediterrancan partners in 70s. This structure was not used in the FTA
Agreements with EFTA partners.

The revival of the SAC has taken place in the EEC and EFTA states’
agreements with Central and Eastern Europe Countries (CEECS) after therr
political liberation from non-market cconomy in years 1989-1991. Up until this
time the possibility to use SAC was unilateral. Only the worse developed partner
had the right to use the SAC. In the agreements between the CEECs however,
which began their existence after the crowding of the preferential trade ties
with Western European space. the possibility to apply the structural adjustment
duties characterises the everyone among the partics of the agreement.

b) The present structure

As mentioned above the SACs in FTAs can be open for only one party of
an agreement or for all partics. Irrespective of that, the structure of the SAC
and rules of its usage are identical. The application of measures which are
taken as a realisation of the SAC can only be exceptional and of limited
duration. They may be taken solely in form of increased custom duties. 1t 1s
impermissible to take these measures in the form of a quota or import
prohibition. These measures only concern infant industrics or certain scctor
undergoing restructuring or facing scrious difficulties. In particular the usc
of'a protective measurc is justifiable when these difficultics produce important
social problems (e.g. a threat of structural unemployment).

The applicable custom duties on imports, which were introduced by
these measures in the country, that applics the SAC to products originating
in its FTA partner (against the import from which the restructuring measurcs
arc used). may not exceed 25 per cent ad valorem and shall maintain the
clement of preference for products originating in FTA partner. In accordance
with this rule the restructuring custom duties theoretically could be quite

P See Art. 18 of the Adgreement Setting up an Association between the EEC and Greece
(GATT/L/1601. 7th Dec. 1961) - a chosen integration form was in this casc a customs union.
Later quite similar regulations are found in Art. 5 of Annex I to andgreement Establishing an
Association between Malta and the EEC (GATT/L/3512, 24th March 1971) and Art. 12 of
Additional Protocol to the Agreement establishing an Association between EEC and Turkey
(GATT/L/3554, 15th Oct. 1971).
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high and could build a very protective element in common free trade. The
25% of customs dutics 1s a great percentage of most European countries’
customs tarifts. The turther regulations in FTAs weaken. however, the
possibility to apply these measures in such great proportion. The first rule
limiting the size of restructuring customs duties is the obligation to maintain
the clement of preterence in imports. This mcans that the total customs duty
(SAC duties inclusive) for the product originating in the FTA party has to be
lower than the duties for the analogical product originating in the MFN country.
Interestingly. these measures are alone among protective and safcguar'd
provisions in FTA treaties. in case of which the obligation of maintaining the
more prelerential treatment (in spite of taken measures) is explicitly précised
in the treaties. This uncquivocal regulation arises from the autonomous origin
of SAC. which is mdependent of similar GATT rules. The SAC, which occurs
in the FTA treaty. can be applied only against FTA partics, and in no case
against GATT/WTO partners, because, as mentioned carlier, in the GATT/
WTO system no such mcasure exists. In case of other safeguard measurcs
the possibility of their parallel application against GATT/WTO partics does
not mean the acceptance of the rules in the treaty. requiring the maintaining
of the clement of preference in applied protective customs duties. Against
the same country as a party of FTA the safcguard measure can be taken to
the preference margin’s value and as a GATT/WTO party over this margin.

The total valuc of the imported products subject to the SAC’s measures
may not exceed 15 per cent of the total imports of industrial products from
the FTA partner, against which the measures have been taken, during the last
year for which statistics arc available. This rule explicitly Hmits the scope of
products for which the structural adjustment clause measures are applied at
the same moment.

The safeguard measure should act as a temporary limited efficient method
to solve a problem and not as a permanent protection of a weak sector. Rules
such as this arc usually found in FTA treatics. These measures may be applicd
ordinarily for a period not exceeding five years'™, unless a longer duration is

"“In the first FTAs of CEECs” region it was a principle to limit their duration to a maximuin
Syears (cf.c.g Art. 22.4 of the Agreement benween the EFTA States and the Czech and Slovak
Federal Republic, GATT/L/7041, 3rd July 1992). Later, when the CEECs became more resistant
to the influx of foreign products, they started to Hmit this period to 4, 3 and even 2 years (¢.g.
A 21 of Agreement on Free Trade and Trade-Related Matters henveen the EC EAEC and
ECSC. and the Republic of Estonia, of the Other Part . WT/REGS. 12th Julv 1995). In some
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authorised by the Jomt Commitee ™. I this case. at the latest. they must
ceuse o apphyoat the expiraton ot the tansitional period™ The deseribed
medsures cannot iunction as o hard protective clement m tree wade (sec
further restrictions of ther usage betow ;. Usuallve ar the very fatest. the
structural adjustment duties should be chinmated after the ransitional period
ol agreement.

Nosuch measures can be muroduced m respect ot a product. 1t more than
several vears (usualby three vears ) have elapsed simee the elimaton of all
duties and quantitative restrictons. charges or measures having an equivalent
cliect concernmg that product. This reculation s very important tor the whole
construction of the SAC. As a result. the possibility ofapplving such measures
dimumnishes from vear to vear proportionally to the mcrease ot the reciprocal
Iberahsaton s fevel,

Fhe procedure of SAC s application does not entitle the party to automatic
action. The reason o protect the industry by SAC 15 not very urgent as
opposed to. Tor example. some cimergeney actions ol Art, NIN GATT and
similar FTAs” rules or antudumping actions. The party applving the SAC
should inform the Jomt Committee of any exceptional measures itintends 1o
take and. at the request of the aftlicted FTA partner — country. consultation
should be held i the Joint Comnittee on such measures and the sectors 1o
which they apply. The consultations should be fimshed before these measures

are mtroduced.

agrecnents (rather exceptionally e.go Art 28 4 ot dgreement heoveen the Repablic or Croatia
and the Republic or Stovenia . W REGSS 2Tt January 1999y the possibihty to apply the
nieasures was limited only to the whole tansitional pertod of agreement fwhich could be long
ur short).

Clnall FEA wreanes stgned between Furopean partners there s o quast  organ tadmimistering
aprocess ol forming and functionmg ot an arca)— this 1s a so-called Jomt Comnuttee. Tn tact it
has no supranational rights over the arca. and composes only the torum of mecting of the
partics” reprosentatives,

S fow treattes the SAC usage 13 possible over the ransitional period. This may happen
st domt Commuttee approvall Ciocws Nt 2750 o oo Trade dwrcciciii bonaeen Repalidic
oi Poland cand Republic of Trorker (W REGTOT 1 19th July 20004,

There occur also the regulations of more than 3 vears 1o, 3 vears (e.g. At 283 of dgreement
henveen the Repueblic ot Turkey and Romania W REGI9TSth NMav 1998y or fess e, 2 vears
e AL 30N ot Free Trade Agreement betveen the Republic of Extonia and the Republic of
Stovenia . W REGRT. 7th March 1997). In some FTA treaties this element s unregulated (e.g.
At 200t nterg Agrecment benween the EFT States and the Palestine Liberation Oraanisation
tor the Benetiv of the Palestinian Authorin: . W RIEGT9. 21st Sept. 1999),
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When taking such measures. the applving country should provide the Jomt

Commuittee with a schedule tor the eliminaton ol the customs duties introduced
under the SAC This schedule should provide for a phasing out of these duties
starting. at the latests two vears tusuadly oy after therr mtroduction at cqual
annual rates. This regulation means the turther cuarantees ot arapid rebuilding
of a natural status between the parties e the free trade. The Jomt Committe
may however decrde on a different schedule.

Although the customs duties imposed as a realisation of SAC could be
considered as asigiticant threat for arealisation of [ree trade m compliance
with the FTA agreement. the structure of the SAC and s usage s procedure
casily prevents such adanger. The clause 1s constructed i a manner hindering
its apphicaton with every further year ot regtonal Tiberalisation. Generally its
usage 1s limited to the transitional period ol agreement (belore the full common
free trade m arca 1s reached).

4. THE SAC AND OTIHER PROTECTIVE MEASURES
IN REGIONAL TRADE AGREEMENTS
- A THEORY AND PRACTICE OF APPLICATION

The countries which are parties in FTA agreements have to their disposal
anumber of protective measures appropriated for application in definite cases.
In general all such measures ininternational cconomie law can be divided into
two groups. The first group is composed of measures discriminating against the
import from the country which causes cconomic problems within the state,
They are applicd m relation to a conerete state. which 1s. acting in full
consciousness. responsible for the present matter at issue. Such satcguard
measures are ¢.g. antidumping and countervailing duties. In the case o1’ these
measures there 1s no probiem concerning thenr application against one or more
trade partner. Ints nature 1t1s 1o be used i a selective manner - solely against
a party causing the damage. There are more problems connected with the

FOfveryrare occurrence there are the regulations in FTAS with a shorter time-limit (o, one
vearaflerapphcation At 30.6 ol Free Trade dgrccment b cen the Republic of Extonia and
the Republic or Slovenia W T REGR7.7th March 19971, or without such regulations providnig
that the concerned country siall provide the Joint Committee with a schedule for the eliminaton
of restructuring customs dutics  the Jomt Committee may decide ona different sehedule oo,
AVLES.6 of Free Trade Agrcemens benween Turkev and Extomia . W/ REGTO. 23ed March

1999) Unknown ts an example with more then 3 vears tme-limit,
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application of a sccond group of protective measures. a part of which is the
discrimination against a product notwithstanding its country of origin. Partics
apply such measures cither for the reason of protecting a national cconomy
from a harmful import or to guarantce by mcans of safeguard clauses the
specitied state goals. A safeguard clause against excessive import (modelied
after GATT/WTO safeguard clause — Art. XIX and Agreement on safeguard
measures GATT 94) belongs to the first subgroup, and ¢.g. a balance-of-payment
safeguard measure and the structural adjustment clause as well belong to the
sccond. In the legal system of GATT/WTO, an application of these measures
should usually be non-sclective. Theoretically in a FTA internal and external
relation the application of such measurces should be non-selective as well, There
should be no distinction between the manner of treatment of states from FTA
system or multilateral GATT/WTO system'. The practice has completely
distorted the interpretation of application of non-sclective safeguard measures.

In the above considerations were omitted measures. which can be applied
as a rcalisation of GATT Art. XX (General Exceptions — moral. health cte.)
and Art. XXI (Sccurity Exceptions). Such measures in the same form occur
in the classic FTA treaty. They can be used in a form of an import/export
prohibition (unlike the other safeguard measures applied in the form of customs
dutics or quotas). They also generate a partial problem concerning their
application. In the instance of Art. XXI the situation is clearer, it is undeniablc,
that any state can protect its sovercignty and an international pecace by all
means. The import/export restrictions can discriminate states which arce
political encmics (c.g. trade in weapon, ammunition etc.) and do not have to
discriminate its allics. However the manner of application of these measurces
1s therefore selective. The measures from Art. XX arc more complex. The
Art. XX explicitly provides that “such measures are not applied in « manner
which would constitute a means or arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or
a disguised restriction on international trade™. An entirely discriminative
application of general exceptions is unacceptable. The state applying such
measurcs cannot discriminate against the other state, but only against the
condition of trade in concrete goods. The application should be non-selective,
this approximates the measures to the second group.

" Even though such distinetion would arise, 1t should equalize the level of treatment of FTA
and non-FTA partners, being mn fact more discriminatory for FTA parties.
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The measurcs sclective i their manncer of usage. do not producc any
questions concerning their application in the FTA forum. They arc usually
applicd in the same way against concretc FTA or non-FTA WTO trade
partner. As mentioned above. the application’s practice of non-sclective
measurcs 1s cntircly different than theoretical foundations. The practice
was born praeter or even contra legem in order to privilege the FTA and
CU regional trade partners. The practical application of theoretically non-
selective measures evolves to discrimination in the regional partners’ favour,
This practice is very distinet i a casc of'a safeguard clausc against excessive
import (precised in Art. XIX GATT and after this Article modelled in FTA
treaties)”". Notwithstanding the fact that it 1s rather casy to determinate the
country of origin ot a product imported in excessive quantities, and that the
responsible party is usually an FTA partner’. the practice of applying
measurcs against importers from WTO members, and not FTA partners.
has become widely accepted™. The GATT/WTO has practically accepted
de fucto as a whole-formed situation relevant to application off Art. XIX by
the FTA partics. All de iure continucs to be unchanged. Even the
modifications made to Art. XIX by the Agreement on safeguard measures
GATT 94 have introduced absolutely nothing new about the sclectivity of
those measures=.

Interestingly, the sclective use of measures has taken place scveral times
in the case of other theoretically non-selective measures. These cases were

W E. Piontek, Ewropean Integration and International Law of Economic Interdependence .
Recueil des cours  Academy of International Law, vol. 236 (1992-V), pp. 32-36.

2 Within the Committee on Regional Trade Agreements in WTO. it has been claimed that
“when necessity called for emergency action. usually the cause of problem came from the
partners |of FTAs] rather than third parties, because the partners had preferential [or even
zero] tariff rates. It thus scemed odd that the FT4 parters could bee excluded from the
emergency action when there was some injuryv™™  Annotated List of Systemic Issues, document
WT/REG/W/16, 26th May 1997, page 10.

2 Sce E. Piontek, op.cit.. see also e.g. cases presented in Guide..., vol. 2. pages 838-840.
Especially iteresting is a case of 1991 Austrian (at that time the member of EFTA) action
concerning the application of quotas to global imports of certain types of cement, except for
imports from EFTA and European Communitics member states, Austria stated that it had
excmpted these imports on the basis of EFTA Stockholm Convention and its association
agreement with EC (other legal systems  unapproachable to GATT countries). The other
Austrian statement was that since Art. XIX GATT was not mentioned in the list of Art.
XXIV:8(b), measures taken under this Article might be not applied to other members of a FTA.
T (. footnote 1 in the cited Agreement. in fine.
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cather sporadic and they do not forccast the mow iuming=poimt of niactics
iermanenal cconontie L

Compuarmg the SAC with other satepuard mcasures i I LA irstatappears
that tts selective usage = obvious, Second. the sefectivity of SAC only
discrmmnates agamst parties ot b EAs i the case of the above mentioned
safeguard measures the sitwaton is diterent. This clause is characteristic of
FEAST svstems: [t can act ondy agamst the parties of agreements m which
stch clause occurs and m no wav agcamst GATT WO parties. Thisiswhy i
i only measure which os reatly protecnve moclassieal FEAS svsteny T
mternal regulation of SAC as already deseribed does notadfow sirenathenime
His protection.

The selectvity of SACTs usage agamst only FEA partners genierates the
turther probient ot is usage ona ditierent fevel agamst difterent partners off
one or more FLAL In tact there 1s no prevatlmg practice of restructurg
measures” application msuch cases. Fromone pointol view the justice reginres
the apphication of this clause m an sdenticad assessment lor all parties ol FAs,
i which this state mterested m the usage of ths clause 15 a party. on the
conditton that these FTA agreements provide SAC, Farmess. however requires
the application of the rdentical total value ot duties (with these having is
o1 i SAC Y o all products torm FPAS partners such an tdea ensures the
same fevel of protection (agiunst products o preferential ortemy for restructured
sector. The difference between both mentioned conceptions is tor example
clear to see whena process of two FTAS™ tormation is ditferentlv advanced.
The use of the first conception means a different level of total customs duty.
which 1s put to practical use tor different FTAs partners. The use of the
second one means a different assessment of restructuring applicd duties. In
nractice. both indicated solutions are apphed. There s alack even ofa common
acceptable rule of the SAC apphication agamst all FTAs parters. Tn some

Secegsthe Canadian answey to the statement of the members of Workimge Party on Canada-

USAFIA (Gudde o vol 20 page 823 concarning an application of measures for shortsupph
or conservaton purposes AL NN GAL D with excepuion ot the B LY partner. or the case
(Gidde o vol 1o page 3960 concerming the EEC regulation permiting to tse of the erm

“sierryTrargued as with accordance with At NN od) GAF T 1o desertbe certam higueur wines
A1 Cvpras and not ot other non-member countiies of FEC cCvprus s aparty of agreement
feadimg o formoa CU with Commumntyy A selective usage of measures for o balanee off
puvnent purposes was to mect practcatly onlvin case of O m tavour of s iternal relations.
Now this elear deviaton from the rule s almost ol no mportance. becanse ot the provressive

dnitication ol most ot BC natonal currencies

O-

agrecments. the regulation of this problem started recently to appear through
binding the usage of restructuring clause with its usage in other FTAs ot o
country”. The present-day application of SAC is the resultant of more
cconomic necessity than Jegal rules. Maybe it is a corect solution that this
clausc which provides the temporary protection of infant and undeveloped
industries should have an utilitarian character.

5. SAC IN FREE TRADE AREAS,
IN WHICH POLAND IS A PARTY

Poland in now a party to 9 agreements leading to the formation of free
trade arcas or forming such arcas (association agreement with EC. agreement
with EFTA countries, membership in CEFTA, agreements with Lithuania.
Isracl, Latvia, Facroce Island, Estonia, Turkey). Although formally the process
of forming a free trade arca has been completed only in four cases™.
practically, between Poland and most of'its FTA partners frec trade of industrial
goods cxists (in the meaning of the “Substantially All the Trade™ requirement
in Art. XXIV GATT). All these agreements consist among other things of’
SAC regulations. In the association agreement with EC. the free trade
agreement with EFTA States and the free trade agreement with Facroce
Island™, only Poland is entitled to usc the SAC. In remaining agreements. the
SAC 1s bilaterally applicable.

However Poland docs not apply the SAC too broadly. Sometimes it is
used to equalize the level of protection™. The restructuring duties imposed on
steel products led to political manocuvring between Poland and the Furopean
Communitics, which was ultimately resolved by changing the customs tarift
level.

*Such a regulation is provided in Art. 3 of the Record of Understanding 1o Agreement benveen:
the Republic of [Tungary and the State of Israel (WT/REGS4, 25th March 1998). The use of
SAC by the party is possible only when it is applied simultancously to the import from FC.
*Formally on Vst January 2001 CEFTA, FTAs: Poland Lithuania, Poland Latvia and Poland

Israel are the first four formatied free trade arcas in which Poland is a party. Because of expiry
of the transitional period. the SAC measures can not be used in these cases,

7 In the agreement: Poland Facroe Island. the SAC is regulated inan abbreviated form. which
is unusual in this kind of treaty.

.3“ E.g. the restructuring duties were applied to increase customs dutics imposcd on cars
mlpon1cd from CEFTA original members. in order 1o equalize these with duties originally
imposed on cars from new CEFTA parties.
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6. CONCLUSIONS

There are no strict rules concerning the use of SAC in international law
and to date no recognised practice has been born. The main reason can be
attributed to the break of practice. The clause has begun to be applied generally
in a denser network of free trade relations in recent years after the CEECs’
régime transformation. The development of preferential free trade relations
has led to a warping of most favoured trade even in the application of safcguard
measures.

In the model FTA treaty there are some measures which can function as

protective ones. In the practice arising in FTAs (not taking into account of

typical sclective measures. indicated in a first group above as ¢.g. antidumping).
there 1s no such measure but only the structural adjustment clausc.

The SAC in its present rcgulation and manner of usage is not a very
protective measure. Its regulations only allow temporary possibilitics of its
application. The practice of application, that is becoming more and more broadly
accepted, only allows its use when simultancously applicd to imports from
other FTAs partners.

The SAC is an FTA treaty’s element of great weight in a free trade
reception process. Its temporary protection of national sectors that are
undeveloped or related to surviving social problems plays a significant part in
creating economies resistant to forcign competition in the presence of regional

free trade.
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EUROPEAN COMMUNITIES AS SUBJECTS
OF INTERNATIONAL LAW

by

Pawel Filipek’

INTRODUCTION

In the realm of the legal system, the issuc of legal status has a primarny
character. that 1s to say. it has to be addressed in most of the cases dealing
with more particular issues concerning the subject of law. The legal status of
a subject determines its existence within the legal system. Only after answering
the primary and original question of the subject’s existence. may we follow
with the consideration of its legal content, hence, indicating norms and legal
institutions connected with the subject.

While determining international legal status. international law defines
international personality. That personahity can be scen as the most advanced
status. Not cvery participant of international relations 15 endowed with
international personality. [t can be maintained that the attribute of personality
in international relations 1s rare. Alongside the international personality, the
international legal status of'a subject expresses itsclf also through its external
competence, which is determined by 1ts own law of the subject (its founding
acts, internal laws) that do not always have the tabel of “international law.”

The notion of legal personality plays a very important role in every branch
of law, maybe cven the key-role. The same applies to the field of international
law despite the fact that there is no legal norm of international faw that defines
the range of its subjects. Witnessing the lack of such a norm, the doctrine and

. Pawet Filipek  LL.M. (Jagicllonian University). Teaching and Rescarch Assistant of Protessor
in the Chair of Public International Law, Jagicllonian University, Cracow.
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jurisprudence of nternational law are to fill the gap and indicate these subjects
Inother words. when there 1s no legal definition of an international law subject.
1. the definition contained in an international legal act. a juridical or lawyers
definition has to be created. Leaving such a task. among others. to doctrine.
results in the existence of various opintons. sometimes divergent and
irreconctlable. and leads to everlasting discussions and uncertainty as to the
range of international Taw subjects.

Almost up to halt ol the 20 century only states were considered as
subjects ot international law. The notion of international personality was cleariy
imked to the notion of sovereignty and only states were sovereign, in their
territories. Nowadavs. not only states and international (intergovernmental)
organisations are classified as subjects of international law. but also. under
certain conditions, national hberation movements. belligerents. and insurgents.
In some cases and to a certain extent, international personality can be attnibuted
also to component parts of compounded (federal) states® The issue of an
mdividual’s personality is disputable in international law.

The Furopean Communitics as new subjects of international faw
appcearcd on the international scene i the [ifties and during subsequent
decades evolved to its present condition. They owe thelr present shape to
many significant modifications introduced by the member states to European
Communitics”™ founding treaties, and cspecially to the Maastricht Treaty,
that created a new form of international co-operation — the European Union,
and to the recent Treaty of Amsterdam.

All three Communitics are intergovernmental organisations, and thus, are
subjects of mternational law. The notion “Fuwopean Communities™ still
constitutes a general category described by their features and including more
than one subject. To deal individually with these subjects, we should characterise

" With the exception of the Holy See. which kept its personality even trom 1870 ull 1929,
when it had no territory, or other exceptional cases. like the Sovereign Order of Malta.

“The parties of the Davton Agreement of 21 November 1993 (signed on 14 December 1993
m Paris) are: Republic of Bosnia and Herzegovina, Federal Republic of Yugoslavia and Republic
of Croatia. However, the parties 1o an Annex to that Agreement (Annex 7 on refugees and
mternally displaces persons) are the Republic of Bosnia and Herzegovina, the Federation of
Bosnia and Herzegovima. and so called Republika Srpska, which means that the Republic of
Bosnia and Herzegovima concluded an agreement with its component parts. The Dayton
Agreement and its Annex 7 have to be treated as two different international agreements. since
then parties are difterent. That solution is highly unusual. as normally an annex to an agreement

constitutes ity mtegral part.
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them by name and discuss the status of the Furopean Coal and Steel Community
(ECSC). the status of the Euratom Community and finallv the status of the
Europcan Community (EC) itself 1t 1s no wonder. however. that the Furopean
Community is the mostimportant one and most of its characteristics. as a subject
of international faw. 1s true and valid for the two other Communities.

PERSONALITY OF INTERNATIONAL ORGANISATIONS

International personality carries both legal capacity  the possibility of
having international rights and obligations. and capacity tor legal action - the
possibility of acquiring new. previously non-existing rights and obligations.
modifyimg or cancelling the existing ones. together with the possibility to detend
its own rights. Insimphified words. international personality can be treated as
legal capacity sensu largo that combines both legal capacity sensu stricto and
related to it capacity for action. This simplification is justified and can casily
be accepted on account of the tact that in the vast majority of cases the
existence of international legal capacity 1s inseparably connected with the
existence of capacity for legal action. The exceptions to that rule are not
numerous and may appear despite the fact that a certain subject of international
law 1s endowed with international capacity. for example, when its capacity
for legal action is limited to the benefit of another subject which acts on
behalf of the former. ¢.g. in the situation of dependant states.

After the First World War, the discussion on international personality of
the Leaguc of Nations emerged. The argument against such personality which
scemed to be prevailing. expressed itself in the conviction that the Leaguc of
Nations, as ¢very international organisation. lacked the fundamentat clement
forming a basis for states” powers. namely. the territory and sovercignty. In
general international practice at that time. the League of Nations was not
considered as a subject of international law. Nevertheless. in fact. it enjoved
certain attributes ot international personality.’

"The League of Nations enjoyed certain competences towards the Free City of Danzig and the
Saar region. Morcover, permanent delegations of some states acted at the Leaguc of Nations®
seat, sce H. Latkiewicr, Zagadnienia podmiotovwoscl prawnomied=vnarodovwej EHG . Warszawa
1979, p. 32-34 and the bibliography there quoted. The international personality of the League
of Nations was recognised by Swiss government in amodus operandi ot 1926, see K. Kocot,
Organizacje migdzvnarodowe. Svstemanczny zamnvs zagadnicn prawa micd=vinarodovwego .
Wroctaw-Warszawa-Krakow-Gdansk 1971, p. 157,
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The inception of the United Nations after the Second World War brought
back o life the discussion on the personality of international organisations.
This time. however. the discussion resulted. practically. in common recognition
of international organisations as subjects ol international law. In this context.
the advisory opinion of the Intemational Court of Justice has special significance
in the famous Bernadotte case. From that Court’s opinton it follows that. in
order to enable the Organisation to carry out it functions and mect the aims
embodied in the UN Charter, the United Nations have to be qualified as an
“international person” which means .| it is a subject of international
law and capable of possessing international rights and duties. and that
it has capacite to maintain its rights by bringing international claims ™
Although the opinion of the ICJ concerned only the United Nations. it is
recognised that the rules presented by the Court apply also to other international
intergovernmental organisations.

Using the term “international person”™ for describing an international
organisation, the Court tried to underline the distinct character of international
organisations in relation to states and noted that international persons are not
states. A contrario, states arc not international persons, states arc original
(primary) subjects of international law, states arc full subjects. that 1s to say.
they possess the entirety of powers in accordance with the sovereignty
principle. The personality of states is objective m the sense that it 1s not
dependent on the will or recognition of any other subjects of international law.
It can be even argued, the objective character of states™ personality means,
their personality is anterior to international law, whercas, an international
organisation can acquire intcrnational personality only within the alrcady
existing intcrnational law, that is, first and foremost, on the basis of an
agreement governed by international law.

In the formulation of the International Court of Justice. the notion
“international person” was to underline the sccondary character of
personality of international organisations. That kind of personality 1s lmited
and derived from states” will. States resign from a portion of their powers
to the benefit of an organisation. Therefore, the personality of an international
organisation is limited by the borders of states” will and also limited by the
aims and functions attributed to the organisation. Thus. an international

SHCT Advisory Opinion, Reparation for Injuries Suffered in the Service of the United Nutions |
1C) Reports 1949,
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organisation may enjoy its powcers only within the scope of states™ will and its
goals and functions’

Personality of states originates from their sovereignty based on the territory,
[n that scnse. international personality of states 1s original and self-dependent
— not dependent on extra-state factors. International orgamsations. on the
contrary, arc non-territorial subjects and cannot derive their personality from
the sovereignty principle. Instead. they have to fulfil certain conditions to be
qualificd as subjects of international law.

— Since an international organisation 1s a non-original creature. it has to
derive its personality from the personaiity of other imternational law subjects.
Thercfore. 1t has to take form of “an association™ created by other subjects.
usually by states.

— Aninternational organisation has to be created on grounds of an international
law constitutional act. usually an international agreement. The constitutional act
of an organisation guarantees that international law 1s applicable to the organisation.
and the organisation is required to act in compliance with that law.

- An international organisation should have organs at its own disposal.
through which it acts and expresses its will. Those organs do not possess its
own international personality, they act on behalf of and to the benefit of the
organisation and the organisation is internationally responsible for their action
or omission to act. Organs should be stable and effective so as to cnablc the
organisation to maintain international relations, which proves the durable

8]

character of the organisation.

$ Certain confusion of the notions “international person™ and “subject of international law”
follows from the opinion of the International Court of Justice. The Court tselt defined an
international person as a subject of international law. Furthermore, we speak of “internarionat
personality* of “subjects of international law™, though we could use the term “international
subjectivin™. Even more confusion is caused by some authors who apply the terms “person”
and “subjecr inverscly. R. Fried notes: “[slome writers use the term international legal person
only for stares, and for all other participants in imernational law they use the term subjects ™,
R. Fried, The Relations benween the EC and International Organizations. Legal Theorv and
Practice, Amsterdam 1995 p 9. Sce also H. Chiu. The Capacity of International Organizations
to Conclude Treaties, and the Special Legal Aspects of the Treaties so Concluded | 1966 p.
22-24. Then, many authors do not consider as justified the maintenance of the distinction
between “international persons® and “subjects of international law*, since it appears, we deal
here with one and the same nstitution of international law  the international personality
which, naturally. differs depending on the kind of subjects.

¢ It may happen that an international organisation is a member of another international
organisation, like the European Community is a member of the World Trade Organisation.
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~ An organisation should be assigned its own aims. for the accomplishment
ofwhich it should be equipped with own competences. The distinction between
powers of the organisation and powers of its members ought to be clear
cnough to single out a certain sphere ot activity within which the organisation
can act on its own behalf.

Alongside the above mentioned prerequisites. the will of members 1o
furnish the organisation with international personality appears to be at least as
important a factor as the other ones. at the same time being linked to cach and
every of them. Without the will to transmit personality. there can exist no
organisation as a new subject of international law. The wili can be ascertained
crther expressly or in an implicit manner (implied will.) The will can be implied
msofar as an organisation is endowed with such tasks and competences whose
accomplishment requires the existence ol international personality.

THE EUROPEAN COMMUNITIES AS SUBJECTS OF LAW

All three European Communitics are intergovernmental organisations. Each
of them enjoys international personality distinet from the personality of the two
other Communitics and, at the same time, distinet from the personality of the
member states. All three Communities meet the conditions for having intcrnational
personality. They were created by other subjects of international law (member
states) on the basis of international agreements governed by international law
(founding treatics.) The Communitics have their own institutions through which
they act and express their will (first and foremost, the Europcan Commission
and the Council of the European Union), finally, Communities were also furnished
with 1ts own goals and competences.

The founding members conferred international personality on the
Communitics in the establishing treaties. In the Treaty of Rome and two Paris
Treaties we can find expressions pronounced identically: “The Community
shall have legal personalin:.”™ According to the common opinion, this
formulation means conferment on the Communitics of both internal legal
personality in member states and international personality.” A rcgulation

CArt 6 ECSC Treaty, Art. 281 EC Treaty, Art. 184 Furatom Treaty.

* Nowadays. international personality of the European Communities is commonly recognised
bv the doctrine of international and European law. However. during the first decades of
Communities® existence, some opinions appeared that contested international personality of
the Communitics, cither entirelv (esp. some representatives of the Soviet doctrine) or creating
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expressly referring to international personahity can be found n the treaty
establishing the ECSC” A similar expression does not exist m the next two
founding treaties that created two subsequent Communitics. However, in the
body of their texts more detailed provisions can be found referring to some of
the attributes of mternational personality. like ¢.g. a general competence to
conclude international agreements™ or such competence in certain cases,’’ or
power 1o establish and maintain relations with international organisations.= Thosce
provisions prove that. despite the lack ofan expressed stipulation to this effect.
the member states did intend to furnish. and in fact furnished. the European
Communitics with the neeessary level ot international personality.
Furthermore. the conferment of international personality can be mterpreted
from the way. the issuc of personality 1s dealt with in the treaties. From the
editorial point of view. the above mentioned general provision on personality
comes first in the treaties,' then. all three founding treaties regulate internal
capacity of the Communitics in the member states. The latter regulation takes
its place in the very next text unit of the treatics.™ We may. theretore. support
the following view, sceing that internal personality is regulated separatcly. ¢
contrario, general provisions granting personality to the Communities, refer.
first and forcmost, to international personality.” This manner of interpretation
fills “editorial gaps™ in the treatics. However. it 15 hard to resist the fecling
that the statcs consciously. and not by editorial mistake, omitted the expressed
stipulation of international personality of the EC and Furatom. since such
stipulation was made in the previous treaty establishing the ECSC. Yet still, it
does not mean, the states did not wish to accord international personality to
the EC and Euratom. since they envisaged the competences that require the
possession of international personality. We may suspect, governments could
have felt certain anxicty of forming subjects, esp. the EC having the broadest

concurring theories, like ¢.g. the theory of Communitics as “conimon organs™ of member states
(seee.g. A. Calus. Rechispersonlichkeit der Ewropdischen Gemeinschaften . Saarbriicken 1960.)
S“Inimternational relations, the Communine shall enjoy the legal capacity it requires to perforn
its functions and aitain its objectives™, Art. 6 LCSC Treaty.

' Art. 101 Euratom Treaty.

" Art. 133, Art. 310 EC Treaty.

' Articles 302-304 EC Treaty. Articles 199-201 Euratom Treaty.

"*See above fn. 7.

" Art. 6 ECSC Treaty. Art. 282 EC Treaty, Art. 183 Euratom Treaty.

¥ Comp. £G-Tertrag Komentar (zu dem Vertrag zur Griindung der Evropdischen
Gemeinschafien), ed. by C.O. Lenz, Koln-Bascl-Wien 1994, p. 1298,

73




aims and functions. with too strong a position on the international levelvis
« viy the states. 1f they expressly stated that those Communities are endowed
with mternational personality. The fear. if existed, was unjustified insofar as
they are international law requirements that decide on international personality.
and mternational law, for the time being, recognises only the functional
personality of intcrnational organisations. that means. international personality
is granted within the limits of the organisation’s purposes and competences.

International personality as a manifestation of the international legal status
of the European Communities has been recognised by the European Court of
Justice 1 1ts case-law. Alrcady m the carly sixties the Court touched the
issues of Commumties” status. although it did not include an express referral
to international personality while noting that “the Community constitutes a
new legal order of international law for the benefit of which the states
have limited their sovereign rights, albeit within limited fields. """ 1t is
with all likelithood. the Court thought about international personality. yet not
giving 1t 1its name. Next, the Court more bravely made a clearer statement
that the Community has “its own institutions, its own personality, its own
legal capacity and capacity of representation on the international
plane.”” In the Court’s view, the roots tor such status can be found in sclf-
limitation of states in their sovercignty and transfer of powers for the benefit
of the Communities." However. the European Court of Justice, being an
internal court of the Communitics, itself cannot confer international personality
on the Communitics, it can only “recognise’ or “declare” carlier conferment.
[ts opinion in this matter, cven given in the form of a judgement. cannot be
binding for extra-Community subjects like third states and international
organisations, and it has only auxiliary significance for determining and
clucidation of Communitics’ genuine status.

FUNCTIONAL LIMITATION OF COMMUNITIES’
PERSONALITY

Describing the Europecan Communitics’ personality means as much as
marking out its limits. In this respect. indicating limitations of that personality

" Case 22062 [1962]. Jun Gend and Loos .
" Case 6°64 [1964]. Flaminio Costa v. ENEL , point 3.
" EC) developed that position, i.a., in case 22/70 [1970], £RTA.
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is of great importance. Simply. as those fimitations stand all factors which
causc that the personality does not comprise the entirety of powers usually
linked to the personality. Those hmitations should have international legal
character. since they are projected to bring about cffects in iternationai
Jaw.

As was alrcady stated above. primary and thereby full subjects of
international law are states. while international organisations. being secondary
subjects that derive their personality from the personality of therr member
states. are limited in their personality. Those limitations are of'a functional
naturc, that is to say. international organisations may usc the powers stemming
from international personality in the range of their functions. in other words.
as far as they carry out the tasks attributed to them. in order to fulfil objectives
for which they were created. The previously quoted advisory opinion of the
1C] in the Bernadotte case provides the arguments in favour of this
statement.”” Similarly. the International Law Commission appeals to the
functional limitation in the preamble of the second Vienna Convention on
the Law of Treatics.”™

The organisations’ goals, functions and competences and, at the same
time. the limitations of their personality, usually arc embodicd in the first
parts of their constitutive acts — founding treatics. The Europcean
Communitics arc not exceptional here. A clear reference to functional
limitations we can find in the ECSC Treaty.”! It appears from it, again. that
international capacity of this Community is limited by the organisation’s
functions and objectives. Compliance with this requirement acquires the
rank of a conditio sine qua non in order to recognisc a Community action
as falling within the scope of international personality that was conferred
on it. Only an action that mects the condition can be considered as being in
conformity with international law and having cffects in the international
legal order.

M Whercus u state possesses the totalin of inernational rights and duties recognised by
international lav: the rights and dutics of an entity as fan iniernational organisation] musi
depend upon its purposes and functions as specified or implied in its constituent documents and
developed in praciice™ . 1CE Advisory Opimion, Reparation ... op.cit.

W fnternational organizations possess the capacinv to conclude treaties which is necessary
for the exercise of their functions and the fulfilment of their purposes ™, Vienna Convention on
the Law of Treatics between States and International Organizations or between International
Organizations, concluded at Vienna on 21 March 1986, not yet in force.

*Art. 6 ECSC Treaty.




Treaties establishing the European Community and Euratom do not
contain provisions on the functional imitation of Communities’ fegal capacity.
It 1s comprehensible, taking into account that those treatics do not regulate
the 1ssuc of international personality in an express manner. However. it is the
case-law ot the European Court of Justice that refers to functional limitation
and marks out the borderline of the EC’s external competence basing it on
Community tasks and purposcs.*

The rule of the functional hmitation of international organisations’
personality appears to be an established principle of international law. In an
obvious manner 1t results from the way by which an international organisation
acquires its personality, that 1s. the way of creating a secondary and derivative
personality of an organisation for the need to carry out delegated powers. In
conscquence, international personality cannot be assigned to an international
organisation outside the scope of its functions and objectives.

Despite the existence of functional limitation, the international personality
of the Communities, and csp. of the European Community that cnjoys the
most cxtensive competences s designed in relatively broad terms. Making
usc of its personality, the European Community has still a wide arca of
manocuvre on the international scene.

OTHER FORMS OF LIMITATIONS OF PERSONALITY

Time limits

Initial ime limits, 1.c. the beginning of the existence of Communitics’
mternational personality are the dates of entry into force of the founding treatics.
For the Coal and Steel Community it is 25 July 19522 and for the two other
Communitics — 1 January 1958

Terminal time Iimits, 1.e. the end of the existence of Communitics’
international personality is not determined in casc of Europcan Community
and Euratom Community, once the treaties establishing them were concluded
for an unhmited pertod.** In the casc of ECSC, the nearest time limit expirces

= Sce. g, case 22/70 [1970) Commission v. Council (ERTA) . opinion 1,76 [1976] Drajt
agreement estublishing a European Laving-Up Fund for Inlund Watervay Tessel and cases 34
and 6:76 [1976] Cornellis Kramer und others.

“The ECSC Treaty was concluded on 18 April 1951

7 Rome Treaties were concluded on 25 March 1957

At 312 EC Treaty. Art. 208 Euratom Treaty
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on 23 July 2002 as the Paris Treaty was concluded for SO years ™ We may
assume. the situation will be clarified enough inadvance =

As was said. the EC and Euratom treatics were concluded for an unlimited
period. Even so. it cannot be stated definitely that those treatics will not
rerminate at any moment. It is true. the founding treaties do not contain any
pro\'isions on withdrawal from the organisation. Nevertheless, one can arguc
that member states preserved that right which is rooted in their sovereignty.
Thus. while transferring some powers to the Communitics. states did not
renounce the right to withdraw from founding treaties.

Territorial limitations
International personality of the Communities is unlimited in the sense that
it does not depend on the recognition by third states. On the other hand. we
have to be aware that the European Communitics may enjoy its international
personality and cxercise the rights and fulfil obligations on an international
level, only with regard to the territorics of member states™ and in that sense,
their personality is territorially imited.

Sub-ordination clauses

They constitute asui generis form of limiting the Furopcan Communities’
legal Cz{lvacily'. They occur in some multilateral international agrccmcnts‘
and subject the participation of the Community, or in broader terms, of
international organisations, in such agreements, to forcgoing the acceptance
of the agreement by one, several or all members states of the organisation.
A subordination clausc, for example, can be found in the UN Convention on
the Law of the Sca of 1982, The clausc stipulates that in order for the
organisation to sign and then ratify™ the Convention, most of its member
states must have donc so beforchand.

* Art. 97 ECSC Treaty

7 Several solutions can be taken into consideration. Prolongation of the treaty force scems
to be the casiest way. but not the only one. In 1991 the European Commission suggested
that before the termination of the ECSC Treaty it would be accommodated into the EC
Treaty.

% Some of the territorics of some member states are excluded from EC jurisdiction. e g. the
Greenland.

¥ Annex 1X to the Convention uses the terms: “formal confirmation™ and “accession™.
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Non-recognition

It 1s not a hmitation having an mternational law character. but simply a practical
one. sceing that the recognition itself is not a condition for having international
personality. Both recognition and non-recognition can be expressed either in
an explicit or implicit way. In the case of the European Communitics, the
most common or maybe even the exclusive method of recognition 1s the implied
recognition through establishing diplomatic retations.™ In contrary to that, before
June 1988, the Soviet Unton and the communist countrics made clear
statements on the non-recognition of the Furopean Economic Community.
They used to take place, particularly. at multilateral conterences, when the
Soviet Union representatives used to announce that their own and simultancous
EEC participation at a conference in no way means the recognition of the
latter. Only in June 1988, the EEC and the then existing Counctl of Mutual
Economic Assistance agreed on launching official relations with cach other.
which was followed by the establishment of bilateral diplomatic relations
between the EEC and USRR satellite states, including Poland. in August and
September 1988.

The lack of recognition of the Communitics may causc certain difficulties
linked to the inability of establishing, within the scope of Communitics” powers,
the relations, esp. the treaty ones, with the states refusing recognition. From
the viewpoint of such states, all the competences that in fact were delegated
by members to the organisations, still rest upon the member states. Then, if
there is a need to regulate, with a third state that refuses recognition, a certain
sphere of mutual relations which fall within the scope of the external
competence of the Communities, neither Communities themsclves nor their
member states may act. Member states cannot act duc to the fact that they
have alrcady transferred the power to the organisations. The organisations
cannot act on account of the fact that they arc not even able to establish
rclations with that state.

" Up to 1990 nonc of the states recognised the European Communitics n an cxpress way., see
Oxford Encyvclopaedia of Ewropean Commumnity Law  Nolume Unstinaional Lavw . Oxford 1990,
p. 353, The author of the article does not possess any information indicating that such recognition
took placce atter 1990. In December 1996, there were 164 diplomatic missions acceredited at the
Communities, [on the basis of a unpublished paper of the European Commission]. See alse
Corps diplomatique, acerédite aupres des Commumauids curopéennes et représentations aupres
de la Commission: Luxembourg 1995.
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INTERNATIONAL PERSONALITY AND EXTERNAL
COMPETENCE

The notions “international personality™ and “external competence™
are not identical. There exist substantial differences between them, which
force us to look at them separately. To acquire international rights and
obligations both international personality and external competence are needed.
It is very important to underhine that the personality 1s defined exclusively
from the point of view of international law, and in that sensc has cxtra-
communitarian origin and character” It means, Community law cannot conter
international personality on its own. The mere provision on legal capacity that
we find in the establishing treaties 1s not enough. The Communities arc subjects
of international law duc to satisfying the criteria of personality. The
Communitics do not have impact on the existence of such prerequisites. They
have impact only on meeting them. It is sclf-cvident that in the casc of
international organisations, prerequisites are primary to personality. In other
words. the existence of international personality 1s subjected to the fulfilment
of the previously given conditions.

In contrary to international personality. the external competence 1s modelled
by the legal norms of the Communitics, both norms of primary and sccondary
sources of Community law. The member states of the Communitics indicated
competence in the founding treatics, thus transmitting some of their powers
to the benefit of the organisations. Additionally, to some cxtent, the competence
can be derived from the law-making of the Communities themselves, namely,
from the activitics of Communitics” institutions, and in particular, by the casc-
law of the European Court of Justice* By all appearances, it seems paradoxical

U Tammes notes that “/1fhe capacin: of an organization could not be provided for by the

internal law of the organization itself (...) In all legal svstems capacin was conferred by an
outside source. A legal entity could never invest itself with general capacin(...) 7, sec Yearbook
of the International Lave Commission, 1974, Vol. 1. p. 136, quoted by P. Lachman. International
Legal Personality of the EC: Capucity and Competence . Legal Issues of European Integration
1984/1, p. 7.

2 As Philippe Manin writes “[ijn the EEC, the scope of the orgnization’s power to conclude

international agreements is not only determined by the provisions of the founding treaty. It is
also - and perhaps primarily  based on the Cowrt 5. interpretation of the treaty as a whole and
in particular of certain of its provisions . sce P. Manin, The European Conununity and the
Vienna Convention on the Law of Treaties hetween States and International Organisations or
between International Organisations . Common Market Law Review 24, 1987, p. 465
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to say that the external competence is the exclusive domain of internai
Community regulation. This time. however. it is international law that stands

aloof and does not participate in the regulation of the external competence or

only takes part in this process indircctly by “lending for use™ one of its
mstruments — an international agreement that can be used as a form of making
regulations concerning cxternal competence.

Significant differences between international personality and external
competence can be revealed in respect of the legal consequences of an act
of international law 1ssued at the lack of cither international legal capacity or
external competence. On the one hand. when there is a lack of legal capacity.
the act (usually a treaty) 1s invalid ex ame, that is to say. it does not bring
about projected consequences since the very moment it was enacted. On the

other hand, 1f an international act was concluded at the cxistence of

international capacity while there was a lack of external competence, the act
1s not, prima facie, invalid, but defective and unsound. In such a case, we may
arguc that this defectiveness should not touch a third state’s action in good
faith. The act should not be annulled without the knowledge of'and consultations
with the third party. or in stronger words. without its consent.

CONCLUSION

The European Communities arc unquestioned subjects of international
law. Their personality is, however, limited by their powers and objectives.
Still, the members states of the organisations arc their ultimate governors and
in the end 1t depends on their will, to which extent and in what manner the
organisations function. Nevertheless, despite the existing limitations, the
international practice of the European Union indicates that the Communitics
were left enough room for comprehensive activitics. International practice
also discloses that the European Communitics gain an increasingly stronger
position on the international scenc.

The possession of international personality and a relatively wide scope of
external competence are the starting point of Communitics’ external relations.
Using their powers the Communitics arc active in the treaty-making process
and maintaining international relations.

MISCELLANEA IURIS GENTIUM No. 3-4/2000-2001
JAGIELLONIAN UNIVERSITY CRACOW

THE EUROPEAN UNION APPROACH
TO THE CONCEPT OF TEMPORARY
PROTECTION OF DISPLACED PERSONS

by

Michal Kowalski’

1. In the beginning of the 1990s European countries faced the problem of
amass Influx of people tlecing the region of contlict as the result of the war in
the Balkans. It was necessary to apply relevant measures to provide protection
to those people. However, due to the character of this situation. the established
measures of granting protection to asylum-seckers provided by the 1951 Geneva
Convention' and the 1967 New York Protocol relating to the Status of Refugees’
proved to be inadequate. There emerged a necessity to apply measures which
would fill the gap between the principle of non-refoulement, binding under
international law, and the discretionary character of asylum.’ The need to grant
protection simultancously and ctfectively to a large amount of people made 1t
necessary to suspend individual refugee status determination and apply group
determination. Pcople flecing the region of conflict often could not be recognised
as refugees in the meaning of Art. 1A of the 1951 Geneva Convention. This
issue 1s closcly related, though — it must be emphasised — not limited to the
problem of the inadequacy of the conventional definition and the issue of its
broadening and providing subsidiary protection. Morcover, the emerged situation
demanded the solution of a rather provisional character aimed at returning

*Michal Kowalski  LL.M.. Ph.D. Candidate (Jagicllonian University. Cracow. Poland).
'189 UNTS 150.

2606 UNTS 267,

*Cf.ECRE. Position on Temporary Protection in the Context of the Need Jor a Supplenientary
Refugee Definition, London 1997, para. 9.
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people under protection to their regions of origin when the reasons which
forced them to leave no longer existed. Here. the temporary character of the

protection is in the interest of particular states affected by the burden of
{

granting protection to often considerable numbers of people. but also in the
mterest of the displaced people who may be vitally interested in returning to
the regions they had to flee. The mentioned issucs as well as others. related
for instancc to the extent of rights guaranteed to those under protection, were
required to be regulated in a complex manner. This resulted in an attempt to
develop throughout the nineties a specitic subsidiary regime of protection in
Europe. known as the temporary protection regime.

However. itmust be remembered that temporary protection has a much longer
tradition and the phenomenon of mass influxes of people secking protection, caused
by various circumstances, was typical for many parts of the world. Consequently,
the issuc of granting protection to people in a situation of mass influx was also in
the scope of interest of the United Nations High Commissioner for Refugees
(UNHCR).? In Europe. however. the situation was different. First, mass influxcs
were not an existing problem vet. Second. the political circumstances favoured
solutions of a durable character because refugees from the Eastern block could
not return to their countries of origin in the foresecable future. Third, contrary to
the situation in Africa and Latin America. no regional instruments were claborated
n Europe completing 1951 Geneva Convention and extending its refugee definition.
Allthis resulted in the fact that the European states. confronted with mass flow of
people from the conflict in Yugoslavia and the call of UNHCR for granting them
temporary protection, proved to be to a high extent unprepared for taking adequate
measures under such circumstances.

The Western European states, which were bearing the main burden of
granuing protcction to those flecing the regions of war in Yugoslavia, began
adopting their legal regulations to provide legal bascs for adequate and
nccessary actions.” The undertaken actions were. therefore, unilateral and

fInthusregard seeceg Vo Vevstad, Refigee Proteciion: 4 European Challenge, Oslo 1998 p.
1940 see also DL Luca. Questioning Temporarn Protection, International Journal of Refugee
Law 1994, Vol 6. No. 4. p. 535,

" As an example. for a detailed study of developments in Swedish law in this regard see J.W.
Dacyl. Protection Seckers from Bosnia and Herzegovina and the Shaping of the Swedish
Model of Time-Limited Protection, International Journal of Refugee Law 1999 Vol 11, No. I,
p. 133 crsey.ssecalso ML Kjacrum, Temporary Protection in Europe in the 1990s, International
Journal of Refugee Law 1994, Vol. 6. No. 3. p. 450 ¢f seq.
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inharmonious. which led to the emergenee of domestic temporary protection
regimes in particular states. As a result, the regimes were seriously diversitied.
In addition. the actual burden borne by some states. especially Germany. was
also diversificd to high extent. This was reflected by a huge disproportion in
numbers of people admitted in particular states.

The tack of harmonised reaction is worth noting especially because the end
of the 8Os marks the beginning of the harmonisation process of immuigration and
asvlum policy within the European Union (hereafter: the EU). Itresulted. among
other things. in adopting rules which determined the state responsible for
examining the asylum applhications lodged 1n one ot the Member States withm
the framework of the 1990 Dublin Convention. as well as in the institutionalisation
of the intergovernmental co-operation on immigration and asvium in the
framework of third pillar. introduced by provisions of the Maastricht Treatv.
The issues of imnugration and asvlum were recognised in Art. K1 of the
Maastricht Treaty as the matters of common interest. Taking this under
consideration, as well as the EU enlargement ot 1993, the elaboration within the
EU of'a common harmonised approach to the problem of temporary protection
seemed to be evident. The specific position of the EU which makes it the most
relevant forum to deal with the problem of temporary protection in a harmonised
manner by claborating common standards and promoting co-operation of
European states in this respect, was acknowledged by non-governmental
organisations” as well as the Council of Europe.” Yet, the actions undertaken
within the EU i this respect were rather modest. Because a broader compromise
was not achieved. cspecially duc to controversies concerning burden sharing.
the measures were himited to two non-legally binding and officially unpublished
documents adopted by the ministers responsible for immigration: the Resolution
on people displaced by the conflict in former Yugoslavia adopted in London in
1992 and the Resolution on certain common guidelines as regards admission of
particularly vulnerable groups of distressed persons from the former Yugoslavia
adopted in Copenhagen in 1993% Generally. the documents were aimed at
promoting some concrete solutions of immediate problems and as such were

*See.c.g.. LCRE. op. cir., para. 5.

“Recommendation 1348 (1997) on the Temporary Protection of Persons Foreed to Flee Their
Countries adopted by the Parliamentary Assembly of the Council of Burope on 07.11.1997.
* For more details see 1W. Dacyl, nternational Responses 10 Refugee Flow from Former
Yugostavia, s Temporar: Protection - Problems and Prospects. 22 Report of Raoul Wallenberg
Institute of Human Rights and Humanitarian Law, Lund 1996. p. 30.
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rather irrelevant for the claboration of a general and harmonised framework

of common approach to the issue of temporary protection.”

2.1t was only in 1994 that the European Commission announced. in its
Communication to the Council and the European Parliament, an claboration
ol @ harmonised temporary protection regime which would be based on past
experience and guarantee minimal standards of protection.'” In the following
year. on 25 September. the Council adopted the Resolution on burden sharing
with regard o the admission of displaced persons on a temporary basts
(hereatter: the 1993 Resolution) ' and subsequently supplemented its provisions
with the Decision on an alert and emergency procedure for burden sharing
with regard to the admission and residence of displaced persons on a temporary
basis adopted on 4 March 1996 (hercafter: the 1996 Decision).””

Both admitted documents were focused on the issue of burden sharing. It
indicates, significantly, that this issuc was the actual reason for secking a harmonised
regime of temporary protection. Similarly. the disproportion in burden sharing of’
admitting an increasing number of asylum-seckers in the second half of the cighties
was one of most important reasons of the European Communitics Member States’
involvement in the immigration and asylum matters on the regional level. Elimination
of the disproportion. as well as other phenomena like those known as the asylum
shopping problem or the refugees in orbit problem, werce only possible in the

context of one harmonised asylum policy. Again, the undertaken policy of

harmonisation. this time related to the question of temporary protection, was aimed
at the climination of phenomena considered negative for Member States. and did
not acknowledge the fact that granting intemational protection to people inneed 1$
based on human rights and humanitarian rcasons and as such should be as
independent from particular interests of certain states as possible."

The 1995 Resolution and the 1996 Decision. focused on the Member States®
common response to the problem of burden sharing in the situation of mass

K. Kerber, Temporary Protection. An Assessment of the Harmonisation Policies of Ewropean
Unron Member States. International Journal of Refugee Law 1997, Vol 9. No. 3. p. 454

' European Commission. Communication o the Council and the Ewropean Parliament,
23021994 COM (94) 23 final. p. 25

O] C 262, 07.10.1995.

SOOI 63 13.03.1996.

SCf R Bank. The Emergent EC Policy on Asylum and Refugees: The New Framework Set b
the Treaty of Amsterdam. A Landmark or a Standsulf’, Nordic Journal of International Law
1999, No. 68, p. 14
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influx. constituted the firstattempt to create general. harmonised regulations off
temporary protection. This attempt may hardly be assessed as successtul. The
adopted documents did not ereate legal obligations duc to cither their character
{as tor the resolution) or to the provisions™ construction (as for the decistony.
They imprecisely determined the scope of the adopted provisions™ application
to the people mn need of international protection covering only the situation of
armed contlictand civil war? The procedure. introduced by the 1996 Decision.
of determining whether an cmergency situation exists connected with mass
intlux and whether actions aimed at burden sharing should be taken was based
on the possibility only to convene. on the initiative of the Presidency. a Member
State or the Commission, the Co-ordinatung Commiuttee. Furthermore. the criteria
of burden sharing were also set down imprecisely. Spectfically. 1t did not
determine whether burden sharing should be primanily in the form of a financial
contribution or that of a distribution of people alrcady under temporary protection
within the EU. The European Council on Refugees and Exiles (ECRE) pointed
out the deficiencies of the other solution. It suggested that. in the casc of applying
this form of burden sharing. it should take place only shortly after arrival and be
based on the principles of voluntariness and the respect for the family links of
the people concerned.”™ The documents focused on the question of burden
sharing and as such did not refer to the harmonised rules of admission, return.,
and the scope of guaranteed rights. Paragraph 4 of the 1995 Resolution stated
expressively that “/tfie detailed arrangements for admitting displaced
persons shall be decided on by each Member State.” It has been also noted
that. especially in the context of the possible application ot the burden sharing
form basced on redistribution, the prior harmonisation of temporary protection
rules and its scope 1s highly desirable.'

3. Nevertheless there was still no comprehensive regulation of the
temporary protection issue within the EU. Not carlicr than 20 March 1997.
the Commission submitted the Proposal for a Joint Action concerning temporary
protection of displaced persons and. subsequently, on 24 June 1998 its amended
version (hereafter: the proposed joint action).!” If the proposed joint action

" For a precise analysis of the documents™ legal status and their scope ot application see
K. Kerber. op. cit. p. 455 er seq.

Y ECRE. Comments on the 1995 Burden-Sharing Resolution and Decision Adopred by the
Council of the European Union, London 1996, para. 3.

Y Ihidem. para. 4.

0T C 106, 04.04.1997 and OJ C 268, 27.08.1998 respectively.




had been adopted it would have been binding for Member States under
international law. The proposed joint action was based on the minimal standards
approach. Particular states would have been free to provide more favourable
cuaranties o those under temporary protection in their domestic regulations.
Another significant feature of the proposed joint action approach was that 1t
considered the question of temporary protection an issuc separate from the
subsidiary protection for de fucto refugees.™

The proposed joint action’s objective was 1o create a temporary protection
regime which would have been adequate inemergency situations and offered
the relevant framework for a prompt and co-ordinated reaction of member
States. According to the document. an emergency situation took place in the
case of @ mass influx of persons in need of international protection. Mass
intlux. here. had the meaning of “rhe arrival within the Union of a significant
number of persons who claim to be in international protection or strong
probability that such a situation may soon arise” (art. 1(c)). The term ‘«
significant mumber of persons was imprecise and must have been determined
diserctionartly.

Persons in need of international protection were defined in the proposed
Art. by as /.. anyv third country national or stateless person who has
lefi his or her country of residence and whose safe return under humane
conditions is impossible in view of the situation prevailing in that country
/.../. Furthermore. certain groups werc specificd as examples, including those
who had fled regions affected by armed conflict and persistent violence. those
under serious risk to exposure to systematic or widespread human rights abuses
and all those who. for other reasons specific to their personal situation, were
presumed to be in need of international protection. Thus, an open clause was

adopted which allowed for an clastic approach to the different causes of

mass flows of people. The state of being in need of international protection
was decisive here. Therefore, in conformity with the Commission’s intention.
the scope of application constructed in such a manner covered also conventional
refugees, However, the proposed joint action did not cover those who had

*Such an approach was in conformity with the previous Council Resolution Laying Down

Priorities for Co-operation in the Freld of Justice and Home Affairs for the Period 1 July

1696 1o 30 June 1998, OF C 319, 26.10.1996: V. Vevstad. op. ¢it., p. 202 e seq.; the author
noted that consistent upholding of the distinction might result in adding to two estabhished
categories of refugees. namely convention refugees andde fucto refugees. the third category

of emergencey refugees.

86

T

l

|

been granted temporary protection on the basis of domestic regulations prior
to 1ts entering into toree, as well as those comprised n the exclusion clause
provided 1n the proposed Art. 1.1

The Council determined the specific groups covered by the temporary
protection regime in certain emergency sttuations. [owas obliged 1o consider
[ whether adequate protection can be found in the region of origin’
(the proposed Art. 3.1). a rule which met with sharp criticism. The deciston
establishing the temporary protection regime was made by a quahified majoriny
n the Council. The qualified majority applied also to the Council decisions on
revision or termination of the established regime.

The question of temporary protection duration is one of the most important
aspects of this institution. The temporary. provistonal character of this protection
form. with all its implications, belongs to its constituting teatures. The institution
of temporary protection is a supplementary link between the non-refoulement
principle and a durable solution™ and as such should be subject to time limitation
after which 1t would be possible cither o safely return to the place of origin.
or to be granted protection of a more durable character. According to the
ECRE the maximum time scope of temporary protection should not exceed
two vears. This period has been esuimated as sufficient to deal with causes of
amass influx of people.** The proposed joint action went in the same direction:
however, 1t provided a limitation of the temporary protection time scope to a
longer period than the suggested two years. It was for the Council to determine
its duration in a decision on establishing of the temporary protection regime.
However, according to the proposcd Art. 10, the suspension of an applicant’s
examination for refugee status in the meaning ot'the 1951 Geneva Convention
could not exceed five vears and extend no longer than until the Council’s
decision was madce on the termunation of the temporary protection reginic,

“The exclusion clause was constructed in a quite broad manner. It covered those who have:
committed a crime against peace, dwar crinie, or a crime against humanity, as defined in the
international instruments [ ]; committed a serious non-political crime outside the country
of refuge prior (o his or her arrival on the territon of one of the member States; - been guiliy
of acts contrary to the purposes and principles of the United Nations [...] " However. as the
proposed article stated further. a Member State might also refuse to grant temporary protection
when there were reasonable grounds 1o consider a person dangerous to the security of'that
Member State. as well as to those who had been convicted with a final judgement of a
especially serious erime and were considered dangerous to the community.
ML Kjacrum. op. cir, p. 445
= ECRE. Position on Temporary Protection. para. 17
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The monitoring of the circumstances” development was also provided. Every
vear and at least six months before termination of the temporary protection
regime. the Commission was obliged to subnut to the European Parliament
and to the Council a report on the situation development and on the application
of the regime in particular Member States. On the basis of such a report the
Council was obliged. at least three months before termination of the regime. 1o
make a decision either on the regime revision or on the return. if it proved to
be. in circumstances concerned. safe and under humance conditions. Priority
must have been given to the voluntarily return. According to the proposed
Art. 13, ifafter five years since establishing of the temporary protection regime
the Council had not made a decision on its termination. the Member States
(.. should examine whether long-term measures should be introduced
for beneficiaries of temporary protection. This provision might have raised
criticism as it was imprecise and did not provide a clear procedurc mn a
particular situation.

The proposed joint action guaranteed also the minimal scope of rights
granted to people under temporary protection. Domestic regimes of temporary
protection in particular states were most significantly diversified in this context,
The people under temporary protection were often denied essential rights
espectally concerning the question of family reunification and that of work
permission. However, it should be noted that the minimal standards approach
could not lead to the climination of the mentioned diversities.

The proposcd Art. 6 obliged Member States to provide a residence
authorisation to people granted temporary protection. As far as the question
of family reunification was concerned. the minimal standard guaranteed by
the proposal to the beneficiarics of temporary protection included the nightto
family reunification ‘with respect to their spouses and their minor and
dependent children’ as provided by the proposed Art. 7.1. According to
paragraph 2. the absence of documents proving family links should not have
been m itself an impediment. The proposed joint action also provided permission
to cngage 1n a gainful activity and cqualises the position concerning
remuncration, social security and working conditions of thosc under temporary
protection with those recognised as conventional refugees (the proposed Art. 8).
Taking up a gainful activity might be taken into account while ensuring the
cuarantced necessary means of subsistence and adequate medical carc.
Furthcrmore. member States were to ensure that people under temporary
protection had access to public education on the same bases as the conventional
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refugees. In regards to accommodaton. Member States were obliged to ensure
conditions sinmlar to those provided for conventonal refugees. However.
throughout the first year of the temporary protection regime provisional
measures were admitted (the proposed Art. 9).

In fact, the proposedjoint action did not refer to the problem of sharing
the burdens of granting temporary protection among the Member States.
It was only the proposed Art. 6 which stated somehow generally that, on the
basts ol a report submitted by the Commussion. /... the Council shall
exumine how hest to assist Member States which have been particularly
affected by the mass influx of persons in need of international protection.”
However, the problem of burden sharing was dealt with i another draft
document: the proposed joint action concerning solidarity in the admission and
residence of benceficiaries of the temporary protection of displaced persons.
submitted by the Commission on 26 Junc 1998 (hercafter: the proposcd joint
action on burden sharing).** These two proposed joint actions, which were to
cnter into force simultancously, provided a comprehensive and coherent
approach to the harmonised temporary protection regime within the EUL It
was stated 1n the preamble of the proposed joint action on burden sharing that
it was to be based primarily on the mechanism ot financial support. However,
distribution of those granted temporary protection was not cxcluded as a
subsidiary mechanism which would be possible only either before or on their
arrival in the EU.

According to the proposed procedure, in the situation of the temporary
protection regime adoption, the Council might, acting on the itiative of aMember
State or of the Commission, decide unanimously on the measures supporting
thosec Member States which were especially aftected by burdens of granting
temporary protection. Such decisions were to be taken after having sought
the opinion of the UNHCR (the proposed Art. 2). According to further
provisions, the main mcasure of supporting Member States consisted in
covering certain financial costs connected with granting protection by particular
Member States from the Community budget (the proposed Art.3). However, a
decision taken by the Council might provide a subsidiary measure of distributing
the people under temporary protection among Member States. Such distribution
might take place only before or on arrival in the EU (the proposed Art. 4).
The proposced joint action on burden sharing also included the need to inform

01 C 268 27.08.1998,

89



the European Parliament forthwith about the implementing measures adopted
and their pubhcation in the Ofticial Journal once adopted (the proposed Art. 5).

The two proposed joint actions. despite some deficiencies, provided a
comprehensive and coherent modet of the temporary protection regime, which
would have cnabled Member States 1o take adequate common steps in
cmergencey situations of a mass mflux of people in need of international

protection. They would have undoubtedly contributed to harmonisation of

domestic regulations of Member States in this regard. As such they were
recerved positively by independent experts. = However, Member States could
notreach anagreement as to the unanimous adoption of the documents in the
Council. Disagreement concerning the question of burden sharing was certainly
a significant factor here. Thus. in the context of the immigration and asylum
policics new legal framework. mtroduced by the Treaty of Amsterdam
(hereafter: the TA), the documents were not adopted in the proposed form.

4. Confronted with the refugee crisis in Kosovo during the first halt of

1999 and the mass influx of people from this region secking protection. the
EU Member States proved again to be unprepared to respond adequately and
harmoniously. The undertaken attempts of harmonisation werce of anad hoc
character and pertained mainly to practical issues.™

The failure to introduce a harmonised approach to the problem of temporary

protection within the EU should be perceived in a more general context of

immigration and asylum policies’ harmonisation within the neffective
framework provided by the Maastricht Treaty. The new framework established
by the TA. which entered into force on 1 May 1999, scems, at least to some
extent. to offer opportunities to change this situation.”

= Sce. e.g. ECRE. Comments on the Proposal of the European Commission Concerning
Temporary Protection of Displaced Persons, London 1997.

“See Jont Action establishing projects and measures to provide practical support in relation
to the reception and voluntary repatriation of refugees. displaced persons and asylum-seckers.
including emergency assistance to persons who have fled as a result of recent events in Kosovo.
adopted by the Council on 26.04.1999.

- Fora detailed critique of the Maastricht framework in the light of changes introduced by the
Amsterdam Treaty see R Bank. op. cir, p. 3 et seq.; sce also A, Weber, Moglichkeiten und
Grenzen curopiischer Asvlrechisharmonisierung vor und nach Amsterdam, Zettschrift fiir
Auslinderrecht und Auslinderpolitik 1998, Heft 4. p. 147 ¢ seq. and A, Zimmermann, Der
Fertrag von Amsterdam und dus deutsche dsvirechi, Neue Zeitschrift fir Verwaltungsrecht
1998, Heft 5. p. 450 ¢f seq. ' )
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The TA introduced 1o the EC Treaty a new Title IV (ex Title 1lla) " Visas,
Asvium. Immigration and Other Policies Related to Free Movement of
Persons.” Thus. these issues were placed in the Community framework with
its established. legally binding measures: direetives and regulations. However,
some aspects of inter-governmental co-operation have not been abandoned.
According to the Art. 67 of the EC Treaty. the Council. throughout the five-
vear period since the TA entered into force. makes decisions unanimously on
the mitative of the Commission or ol a Mcember State and only with
consultative role of the European Parliament. After having been shifted to
the first pillar. the immigration and asylum matters arc also placed in the
scope of the jurisdiction of the Furopean Court of Justice. By virtue of
provisions of the Title [V of the EC Treaty. the Council s obliged. Jijnorder
(o establish progressively an area of freedom. security and justice [..] "
to adopt within a five-year period since the TA entered into foree, relevant
measures which ensure the free movement of persons including the issues of
external borders. immigration and asylum. All these changes provided by the
TA should contribute to better effectiveness of the immigration and asylum
policies. However, the limitations which are cffects of concessions in favour
of the opponents of full communitarisation of the immigration and asylum
policies. as well as their limited scope of application within the EU as a result
of opting-out protocols, cannot be forgotten.

As far as the question of temporary protection is concerned. the Council
was obliged in Art. 63.2(a) of the EC Treaty to adopt within the mentioned
five-vear period ‘minimum standards for giving temporary protection to
displaced persons from third countries who cannot return 1o their
country of origin’. As it was critically pointed out. the situation of a mass
influx of people is not referred to here: however. it does not exclude the
possibility of such desired specification in a particular measure adopted.™
In the context of temporary protection. it is also very important that the Council
was obliged to adopt measures promoting a balance of effort between Member
States in receiving and bearing the consequences of recerving refugees and
displaced persons' (Art. 63.2(b) of the EC Treaty). Yet, this question 1s excluded
from the obligation to be regulated within the five-year period.

According to Art. 64.1 of the EC Treaty the provisions of the Title IV do
not affect the rights of Member States to adopt adequate measures with regard

*ECRE. Guarding Standards  Shaping the Agendu, London 1999, p. 15.
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to maimntenance of law and order and the safeguarding of the internal sceurity.
Without prejudice to this rule. according to Art 64.2 of the EC Treaty. th-c
Council acting on initiative of the Commission may. in the situation of mass
mflux of third countries” nationals to certain Member States. decide by aqualified
majority on ‘provisional measures of duration not exceeding six months for
the benefit ot the Member States concerned.” As it was aptly noted, the Art.
04.2 “can best be understood as enabling the EU 1o continue with ad hoc
responses unttl such a time as more coherent and permanent temporar
protection and responsibiliny sharing svstem arrangements are adopted.
Such emergency action 1s the understandable prerogative of Member States
but should be implemented without sacrifice of democratic LFARSPUTEN
and accountability. It is also vital that such action does not violate Staies”
obligations under international refugee and human rights law. "=

The character of the EU policies on immigration and asylum after the TA
entered into foree will be shaped in the actual application of new legal
framework. The Council and the Commission Plan of Action of 3 December
1998 - which determines the schedule of adoption according to the provisions
of'the TA, certain questions of the freedom, security and justice arca. as well
as the declarations of a special meeting of the European Council in Tampere
on 15 and 16 October 1999, seem to prove that harmonisation of immigration
and asylum poiicics within the EU will be treated with priority. The first particular
proposals of the Commission, which are of more liberal character scem also
to be cause for cautious optimism.

5. In paragraph 37 of the above mentioned Plan of Action it has been
stated that the adequate measures concerning the issue of temporary protection
and the question of promoting fair burden sharing should be adopted as soon
as possible. The Commission, relying on the solutions adopted in the proposed
joined actions, which was in conformity with the postulates of independent
experts.* started working on legal measures which would be compatible with

T Ibidem. p. 16,

= 0519, 23.01.1999,

¥ See, e.g.. the Commussion’s Proposal for a Council Directive on the right to familv reunification.
COM (1999) 638 final: for details see M. Kowalski. Evolution of the European Approach 1o
Refugee Family Reunification, in: J.W. Dacyl. Ch. Westin (cds.). Challenges of Diversiny
Accomodation, Stockholm 2001, forthcoming. \ .

T ECRE. Guarding Stundards. p. 16.
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the new legal framework introduced by the TA. As a result, in June 2000 the
Commission presented a proposed directive concerning the minimum standards
for giving temporary protection in the event of a mass influx of displaced
persons and on measures promoting a balance of cfforts between Member
States inrecerving such persons and bearing the consequences thereot s
thus an attempt to regulate the wholce 1ssuc of temporary protection with one
act which encompasses both the standards shaping this form of protection
and the problem of burden sharing.

As its the case with the proposed joint action concerning temporary
protection. the proposed directive 1s based on an approach which postulates
the ensurance of minimal protection guarantees while leaving open to the
particular member states the possibility of offering a more favourable range
of protection. Although Art. 63.2(a) of the EC Treaty does not refer the
guestion of temporary protection to the situation of a mass mflux of people.
such specitication has been formulated in the proposed directive. Temporary
protection s here (the proposed Art. 2(a)) defined as a measure of exceptional
character which 1s applicable in the case of a mass influx of displaced persons
sceking protection, where there is a risk that the existing asylum procedurces
may be mnsufficient. A mass influx of people is defined in the directive as
[ arrival in the FEuropean Union of a large number of displaced
persons from a third country who are unable to return to their country of
origin, who come from a specific country or geographical area.’
Therefore. as in the proposed joint action where the expression ‘significant
number of persons " has been used. this issuc 1s of a discretionary character
and 1s always determined by the Council in a decision on introducing temporary
protection in the Member States. But, it is conspicuous that a mass influx of
persons, as formulated i the proposed joint action, involved expressis verbis
also a strong probability that such situation may soon arisc.

Displaced persons who might be given temporary protection are, according
to the Art. 2(c) of the proposed dircctive. third country nationals or stateless
persons who. having left their country of origin. arc unable to return to it 1n
safe and humane conditions due to the situation in this country. Thosc persons
may also, as the proposed directive staies literally, fall within the scope of the
definition included in Art. TA of the 1951 Geneva Convention. As in the
proposcd joint action, an open clause has been used here which allows for

1 COM (2000) 303 final.



flexibility in giving temporary protection to the persons inneed. Additionally.
as in the proposed joint action. an example has been given of people who have
left an arca of armed conflict or endemic violence and of those who arce
exposed 1o systematic or generalised violation of their human rights. Yet the
determining of the particular categories of persons encompassed by temporary
protection in a specific case of amass influx of people 1s made in the Council’s
decision on introducing temporary protection mn the Member States (the
proposced Art. 5.1). The States have right to extend temporary protection ina
given situation to further categories of persons coming from the same countries
and displaced for the same reasons as the groups referred to in the Council’s
decision. In the case of such extension the Member States are obliged to
notity the Council and the Commission immediately (the proposed Art. 7).
The proposed directive applies only to persons who will be given temporary
protection after it entered into force (the proposed Art. 3.4). As for the
exclusion clause formulated in the proposed Art. 29, 1t includes persons
regarded as dangerous 10 the national security of a Member State. persons as
to whom there are scrious reasons for believing that they have commitied
a war crime or a crime against humanity and those as to whom 1t is found.

during consideration of the asylum application. that the exclusion clause of

Art. 1F of the 1951 Geneva Convention applics. The range of the exclusion
clausc thus formulated is indeed narrower than in the proposed joint action.
The fact that the conditions of applying the exclusion clause arc clearly stated

in Art. 29.2 should be assessed as very positive: all reasons for exclusion of

a given person from temporary protection must be based exclusively on this
person’s personal conduct. and the decision taken i this respect must be
bascd on the principle of proportionality and the person concerned must be
entitled 1o seek redress in the courts of the given Member State.

As it has been mentioned above. according to the proposed Art. 5. the
Council makes. on a proposal from the Commission and by qualificd majority,
the decision on introducing temporary protection if it acknowledges that there
has been a mass influx of persons secking protection. The Council’s decision
is bascd inter alia on the information received from the Member States, the
Commission. the UNHCR and other organisations. The Council introduces
temporary protection in all Member States. In its decision the Council
establishes also the particular categories of people to whom the protection
applics and the date on which the protection will take effect. The Council
does not determine, therefore, the lTength of the period of protection, as it
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was provided in the proposed joint action, but only the nial date of its
implementation. The duration of temporary protection has been established
for a period of one year with a possibility of two automatic prolongations by
six months cach (the proposcd Art. 4) and 1t may not cxceed two years in
total, after which the period the protection comes to an end as provided in
Art. 6.1(a). Yet. if the Council finds that the situation in the arcas oforigin of
the people given temporary protection allows tor a safe and humanc return
without any risk of violation of human rights. it can. on a proposal from the
Commission, make a deeision to terminate the protection. The Commission is
obliged to examine any request by a Member State concerning the introduction
or termination of temporary protection. The European Parhament s always
to be informed about such decisions.

The duration limitation of temporary protection to the period of maximum
two years 18 10 be assessed very positively. The maximal period of two years
is in accordance with the above mentioned postulates of independent experts.
Such a time limitation makes temporary protection a truly exceptional measure.
[t must be also emphasised in this context that the proposed directive
guarantces to the persons under temporary protection an access to the
procedure of sceking refugee status. Access to this procedurc may be
suspended, but only until the end of temporary protection, 1.c., for amaximum
of two years (the proposed Art.16). The criteria for determining which Member
State is responsible for considering the asylum apphcation are applied here
(the proposed Art.17). It is worth reiterating that the proposcd joint action
allowed for a suspension of the access to the asylum procedure for the period
of five years. According to further provisions of the proposcd dircctive, if a
person whose application for refugee status has been refused is cligtble for
temporary protection, the Member States arc obliged to include this person in
this form of protection for the remaining period of the protection scheme (the
proposed Art.18.2).

When the duration of temporary protection comes to an end. relevant
normal law on entry and sojourn of forcign nationals in the territory of the
Member States is to be applied according to the proposed Art. 19. The proposced
Art. 20 provides that Member States are obliged to consider the compelling
humanitarian grounds on which the return of a person in question to the arca
of origin may, in a given situation, be impossible or unrealistic. Thus the relevant
regulations concerning the subsidiary protection forms of asylum-scckers may
also by applicd here. As for the return to the arcas of origin, the Member
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States arc obliged o make the voluntary return as casy as possible. cven
when the person 1s sull enjoving temporary protection. which includes the
possibility to ensure visits in the arca of origin in order to asscss the actual
sttuation (the proposed Art. 21). After the temporary protection ends. the
Member States are obliged to undertake relevant measures concerning the
further stay of persons of special needs. ¢.g., those in need of specialised
medical treatment. so as to ensure that the treatment is not interrupted i spite
of the fact that the temporary protection has ended. The Member States
must ensure further residence of families with minor children who attend
school in a recerving state. so as to allow them to complete the current school
term (the proposed Art. 22).

In comparison with the proposed joint action, the scope of minimal rights
euaranteed Lo persons benefiting from temporary protection in the proposed
directive. is similar but, with regard to some 1ssucs, substantially broader. The
proposed dircctive obliges the Member States to provide the persons benefiting
from temporary protection with relevant residence permits valid for the entire
period of protection, as well as to provide them, if necessary, with visas.
including transit visas. The 1ssuing of such documents is to be free ot charge
and the formalitics should be reduced to a minimum, as it is stated in the
proposed Art. 8. The proposed Art. 9 provides further that the persons enjoying
tcmporary protection must be provided with a document informing about the
conditions of being included in the protection. The document 1s to be written
clearly. in the official language or languages of the country of origin and the
receiving country. The proposed joint action did not impose such an obligation
on the state authorities and it should be acknowledged as a very desirable
improvement. The past experience shows that persons enjoying temporary
protection in given countrics were often unaware of their rights, and the role
of thetr informer was being assumed, as far as possible, by non-governmental
organisations.

As 1t 1s the case in the proposcd joint action, the proposed dircctive ensures
the right of the persons enjoying temporary protection 1o work on equal terms
with conventional refugees (the proposed Art. 10).

The proposed Art. 11 obhges the Member States to ensure that persons
benefiting from temporary protection have access to suitable accommodation
(contrary to the proposed joint action, there is no mention here of any provisional
period). medical treatment, including the persons in particularly difficult
situations. and mcans of subsistence.
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The proposed directive provides also broader access to cducation than
the proposed joint action. Minors who enjoy temporary protection have access
o education on equal terms with the host country’s nationals, which might
however be hmited 1o state education system. As for adults benefiting from
temporary protection, the proposcd Art. 12 cnsures their access to gencral
cducation. as well as to vocational training, further training or retraining.

The proposed Art. 13 concerns the right to family reunification. the scope
of which 1s much broader than in the proposed joint action where reunification
was limited solely to the spouse and minor or dependent children. The fact
that the proposed directive reaches much turther corresponds to the liberal
provisions of the already mentioned proposed directive concerning the right
to family reunification, which was presented by the Commission in December
1999, The Member States arc obliged to ensurce that the person covered by
temporary protection is reunited with the following members of his or her
family: the spouse or unmarried partner in a stable relationship if the legislation
of the receving state treats unmarried couples in the same way as married
ones (this does not exclude the possibility of reuniting partners of the same
sex); their children (also the adopted onces. those born out of wedlock or those
of carlier marriages) provided that they are unmarried and dependent, whether
minor or not; and other family members on condition that they arc dependent
on the person covered by protection, have had especially traumatic expericnces
or require special medical treatment because of their health.

The application for reunification is to be lodged by the person benefiting
from temporary protection in the receiving state. Reunification must be agreed
upon by all persons involved. The absence of documents certitying family
relationship cannot in itself constitute an obstacle to family reunification. In
such situation. all other facts and circumstances that testify the existence of
such ties must be considered. The application for reunification must be
examined as quickly as possible and any negative decision must be open to
legal challenge in the receiving country. The family members united with the
person covered by temporary protection are provided with residence permits
within the current framework of temporary protection.

Also. members of a family who have been given temporary protection
in various Member States are entitled to the right of family reunification. In
such a case, the reunification takes place in the state chosen by the persons
involved. The application for reunification is to be lodged in that state of
choice.
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Family rcunification may be applied for during the entire period of
temporary protection except for the last two months prior to the end of the
maximum period of two years. This limitation may cause certain doubts.
espectally considering the fact that if. after the end of the maximum period of
temporary protection, the situation in the region of origin still does not allow
for a safe and humane return, it may be necessary, in order to fulfil the Member
States” obhigations in this respect. to provide such persons wath protection of
a morc stable character.

Special attention must be devoted to unaccompanied minors who should
mmediately be given appropriate representation and their exceptionally ditficult
situation should be recognised in that they are placed together with their adult
relatives. with a foster-family or in reception centres or other accommodation
proper for minors (the proposed Art. 14).

According to the proposed Art. 15, the scope of minimal rights guaranteed
Lo persons under temporary protection is to be ensured without discrimination
bascd on sex. age. race, ethnic origin. nationality. religion, convictions, handicap
or sexual orientation.

As for the provisions of the proposed directive concerning the issue of
sharing the burden connected with granting temporary protection, they arc
compatible with the Council Decision establishing a Europcan Refugee Found.
which was presented by the Commission in December 1999, and subsequently
adopted by the Council in September 2000. The Decision aims at introducing
an approach to the problem of financing the common asylum policy, which
would be integrated and based on solidarity. According to the proposed Art.
24 of the directive, the measures it provides for arc to be financed from the
European Refugee Fund.

With regard to the number of persons particular Mecmber States arc able
to receive in the framework of temporary protection, the proposed Art. 25.1
provides that every state 1s to indicate. in a declaration attached to the Council’s
dectsion on introducing temporary protection, its capacity to receive a
number of peaple or explain the reasons for not heing able to do so. After the
decision on introducing temporary protection has been adopted, the states
may inform about cxtending their capacity to receive persons covered by
temporary protection. The proposed Art. 25.2 obliges the states to ensure
that the persons who are to be received in cach particular state agree to be
received there. In the explanatory memorandum to the proposed directive,
the Commission defined this solution as based on the principle of ‘double
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voluntary action”. On the one hand. this emphasises that the states undertake
the obligauion to receive a given number of persons voluntarily and. on the
other hand. excludes the possibility of enforced displacement of persons through
forcing them to agree on being received i a particular Member State.

The proposed directive includes also a possibility to transter persons already
covered by temporary protection between Member States which have to co-
operate with cach other in this respect. The distribution begins on a request
by the state from which the transfer of persons is to take place. The remaining
states are obhiged o inform the requesting state about the possibility to recerve
the transterees. The persons to be transterred have to agree on 1t in order to
undertake a transter, the Member States arc obliged to provide the persons to
be transferred with a special document whose model 1s set out in the Anncex
to the proposced directive (the proposed Art. 26). The proposed Art. 27
emphasises that the adopted principles concerningreceiving of persons covered
by temporary protection cannot infringe the Member States™ obligations
regarding non-refoulement.

The proposed directive is aimed at the Member States. According to the
proposcd Art. 32, the Member States arc obliged to adapt their legislation to
the provisions of the proposed directive until 31 December 2002,

In concluston, it is 10 be observed that the proposed directive appears to be
a logical part of the emerging common refugee system in the EU framework
claborated on the basis of the TA. The proposed directive constitutes acoherent
and comprehensive approach to the issuc of giving temporary protection as
an exceptional and time-limited measure which in the situation of a mass
influx ot refugecs 1s complementary to the other forms of granting protection
to people in need of international protection. The guaranteed minimal standards
of such protection are of liberal character and seem to be in agreement with
the Member States” obligations concerning the protection of human rights
with special regard to the 1951 Geneva Convention and the 1950 European
Convention on Human Rights.

The proposed directive is based on the experience of the proposed joint
actions concerning temporary protection and burden sharing, which were never
adopted in spite of long-lasting negouations. [t must be emphasised that.
according to the postulates of independent experts. the flaws of thosce previous
proposals have been eliminated. The maximum two-year duration of the
protection has been clearly formulated. The Council’s obligation to consider
giving protection in the arca of origin. included in the proposed joint action on

o
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temporary protection, has been abandoned. The scope of the family
reuntfication right has been considerably broadened and the scope of the
exclusion clause has been limited.

[t has to be remembered that the discussed principles are still merely
proposa]s. The regulation of the issuc of temporary protection proposed in the
jomtactions, which on the whole has been favourably estimated, has not been
accepted by the Member States and, as a result, it contributed to the
mharmonious response of the states to the crisis in Kosovo. The main obstacle
to reach an agreement was the issuc of burden sharing. It remains open
whether the Member States. according 10 the procedure set out in Art. 67.1.
will unanimously accept the proposals concerning this problem included in the
proposed dircctive. It also remains open whether the implementing of these
provisions, in a situation of crisis connected with a mass influx of people
sceking protection, will prove effective. While cmphasising the advantages
of the common asylum policy introduced by the TA, connected with the
proposed regulations concerning temporary protection, it must be reiterated
inter alia that, according to relevant opting out protocols, the United Kingdom.
Ireland and Denmark remain outside the common asylum policy:.

Yet. the proposed directive is undoubtedly an important and positive step
towards claborating a liberal common system of refugee protection in the EU.
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SECURITY COMPANIES
— THE MERCENARIES OF TODAY?

by

Piotr Pawlikowski’

INTRODUCTION

The escalation of the armed contlicts (both international and internal).
that took place in the world during the 1990s, caused the request for the well-
cquipped and trained military professionals, which are ready to support sides
of the contlicts. A common feature of thosc professionals is that they arce
non-nationals to the supported state. Some of them are ready to fight without
asking for reasons, for financial gain only, but somc of them take part in the
hostilities for religious or ideahistic reasons. The classification presented betow
provides the most characteristic features of activity of some groups of those
professionals.

The first type arc thosc combatants which fulfil the traditional view of
mercenarics as non-nationals who fight for financtal gain.' Such mercenarics
were hired by all sides of the civil war in former Yugoslavia (1992-1995) and
they were also fighting against Russian forces in the conflict in Chechnya
(1994-1996). Many African and Europcan, c.g. French or Scrbian.
mercenarics were used by Zaircan president Mobutu Sese Scko to fight the
opposition movement of Laurent Kabila in 19977 They fall under the
jurisdiction of domestic or international law as mercenaries.

“Piotr Pawlikowski  LL.M.. Ph.D. Candidate (Jagielloman University. Cracow. Poland).

- M.-F. Major. Mercenaries and International Law, Georgia Journal of International and
Comparative Law. vol. 22,1992 No. 1, p. 107.

*D. Shearer. Private Armics and Military Intervention. Adelphi Paper. 1998, page 22 and: Report
on Mercenaries presented to Human Rights Commission, submitted by the UN Commission on
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Another type are rehigrously mouvated warriors, currently represented by

mujahidin from the Islamice countries (Turkey, Iran, Pakistan. Saudi Arabia.
Kuwait cte.). which are always ready to support Islamic fighters all over the
world. They participated m the Bosnia and Herzegovina forees during the
Yugoslav ervib war? )

We cannot omit a large group of international volunteers that are tighting
not tor tinancral or religious reasons. but engage n foreign wars for idcol:mica;l
or political reasons. This group was also represented in the Yugosla\'1;mlmd
Chechnyan conflicts,

All those three groups have historical roots and were earlier represented
n the history of the armed conflicts.

But the 1990s brought the new form of the participation of the mulitary
professtonals in the armed contliets. On the military and political scene zlppcarc—d
“seeurity companies”, which provide military training and security services
return for money or mining and ¢nergy concessions. Those firms have internal
structures similar to those of business corporations and they are bound by the
terms of a business contract,

The question. which we will try to answer in this article, 1s whether those
seeurity companies may be considered mercenarices.

I. SECURITY COMPANIES

The activity of the private security companies has increased with the end
of the Cold War. Reductions of the expenses for national regular forces. an
inability to sccure internal peace and order by some states and aninability of
the international organisation to provide international peace, especially in the
face of the growing amount of the civil wars, created a good basc }‘or the
:\'CCLll'il_\' companies development. Those companices have filled the gap in the
international market created by the increasing reluctance of Western

Human Rights Speciat Rapporteur. Mr Fnrique Bernales Ballesteros, HR'ON 764, 14 March
1997 therenatter: Mercenaries Report of 14 March 1997).

“Reporton the Question of the Use of Mercenaries us a Means of Violaiing Human Rights and
Impeding the Exercise of the Right of Peoples to Selt-Determination, St‘lblﬂilfcd b\'(thc UN
Conmmission on Human Rights Special Rapporteur. Mr. Enrique Bernaices Ballcstc‘ros, LN,
I‘)%wc.li CN41996 27,17 January 1996 (heremafter: Mercenaries Report of 17 Junuary 1996).
Slerm teecurine companies™ was used by the Special Rappourter of the UN Commussion On
Human Rights in Mercenaries Report of 14 March 1997, This term will be also used in this article.
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governments and multilateral organisations to mtervence directly in the el
contlicts. Providing military assistance. sccurity companies offer services that
were previously reserved for the governments.?”

Private. international sceurity companies provide a wide spectrum of military
and seeurity services. The services they offer usually include military training
and equipment supplving. but official direct involvementin ongoing conflicts 1s
less possible. As those companics are usually formed by retired military officers.
they have strong personal and professional links to the governments and mulitarics
of their home states. They also often work for their home or foreign governments.
Some of them form large corporations with extensive cconomic interests.”

Worth noting are three security companics that seem 10 be the most
successiul in their activity: RPA-based Executive Outeomes: UK-bascd Sandline
International and USA-based Military Professional Resources Incorporated.

1. Executive Qutcomes

Exceutive Outcomes (EO) provides services in special armoured warfare
training. military advice. battle strategics, logistical support. confidential
_advisory” training. clandestine warfare, combat air patrol, equipment
capabilitics. medical aid. sniper training, and special forces. The firm claims
to be active outside of Africa. having aided drug-enforcement agencics,
international mining companics and Southcast Asian governments.

FO was cstablished in 1989, as a wholly owned and registered South
African company.” The company was founded by Eben Barlow. a retired
South African intelligence officer. Barlow was the Chief Exccutive Officer
until mid-1997. when he was replaced by Nick Van Den Bergh. a tormer
member of the Parachute Brigade. EO’s employces, except for some
specialists (c.g. Ukrainian pilots). are former soldicers of the apartheid-cra
South African Defence Force.® EO docs not keep a permanent standing foree.

SD. Shearer. op ciz.p. 24-24

©3.C. Zarate. The Emergence of a New Dog of War: Private International Security Companices,
International Law. and the Newe World Disorder, Standford Journal of International Law. vol.
34, No. 1. 1998 Winter. p. 76.

" Executive OQutcomes ofticial web site: hitp: wwiw.co.con.

* They mainly come from the Reconnaissance Commandos. Parachute Brigade and the 32¢
Battalion of the South African Defence Force. which included Angolan and Namibian soldiers.

see: D. Shearer. op. cit..p. 40.
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but it can call on over 2.000 veterans. About three-quarters of them are black
Africans. especially Angolans. but officers are mostly white?

There are suggestions about the close EO relationship with two groups of

companies: Strategic Resources Corporation (SRC) and Branch-Heritage
Group (BHG). SRC rallies more than 20 South Africa based companics
speclalising in a broad range of activities, such as gold and diamond mining.

air transport. hospital construction and computer software. BHG 1s a group of

mining and cxploration companies active in Africa. EO itself owns 32
companies with specialisation varying from computer software to gold mining."

Angola

In 1993 EO was hired by oil companies (Gulf Chevron, Sonangol. Heritage
Ol & Gas ete.) to regain their oil installations in the Soyo oil centre. Angola, that
was controlled by UNITA. EO was paid for this operation approximately $30
million dollars for a few months” work." In March 1993, 50 EO soldiers, supported
by two Angolan battalions, launched the Soyo oil installations and retook it after
a week of fighting. Although they were retaken by UNITA a few weeks after
EO’s withdrawal. the success of this operation convinced the Angolan
government (controlled by MPLA) to offer EO further contracts.

By the mid-1993 UNITA had taken control over more than 70% of Angola,
Between mid-1993 and late 1994, EO trained about 5,000 Angolan government
troops from Angolan Armed Forces (16" Brigade) and approximately 30 pilots.
The contract, which included supplics of weapon and equipment (incl. plancs
and helicopters) was renewed twice (in September 1994 and 1n 1995), and
tinally ended in January 1996." The total cost of the EO services was about
S60 million dollars.’* EO workers were involved not only in Angola’s forces
training, but also in direct combat conducting military operations.'* According to
EQO, there were never more than 500 men in Angola at any onc time.

“D. Shearer. op. cit., p. 41,

"D Isenberg, Soldiers of Fortune Ltd - 4 Profile of Today's Private Sector Corporate Mercenary
Firms. The report was published on the Center for Defense Information official Website:
hitp: www.edi.org. November 1997,

“hidem

1. Shearer. op. it p. 46
“ D. Isenberg. op. cit.

“ In the defensive strikes EO workers suffered about 20 casualties (/. C. Zarate, op. cil..
p. 94-95,
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EO involvement forced Jonas Savimbi (the leader of UNITA) to sign the
Lusaka Protocol in November 1994 which finally ended the three-year civil
war in Angola. Under the United States and other foreign governments’
pressure, EO was forced to feave Angola in January 1996."°

Sierra Leone

Sierra Leone’s government in March 19935 hired EO in order to defeat
the rebels of the Revolutionary United Front (RUF) and cstablish internal
order.™

The RUF. led by Captain Foday Sankoh. had waged since 1991, a campaign
of terror against the people and forcign workers in Sierra Leone. The Republic
of'Sierra Leone Military Forces (RSLME — about 3.000 poorly trained soldiers)
cven supported by the Economic Community of the West African States’
Military Monitoring Group forces (ECOMOG - troops comprised soldiers of
Nigeria. Ghana and Guinca) was not strong cnough to defcat the rebels. The
first security company hired by the Sierra Leone government was the Gurkha
Sccurity Guards Ltd.. bascd on Jersey Island. that had to train SL soldiers in
anti-gucrrillas combats. The Company’'s employces came to Sierra Leonce in
February 1995, but soon had to withdraw.”

At the time when the first EO troops arrived in May 1995, Sicrra Leone
was in total chaos and the rebel groups were about 20 kilometres from the
capital city — Freetown. The RUF also took control over the Sierra Leone
titanium oxide mine and bauxite minc that together accounted for about 60
per cent of the country’s ofticial cxport carnings.

In return for the EO services. the government agreed to pay $60 million
dollars and offered diamond mining concessions.'* According to the contract,
EO provided limited basic training, intclligence information, combat assistance
and quickly restructured and retrained the government troops. There were
about 250 EO men in Sierra Leone and about 80 per cent of them were

" Over 100 security companies operate in Angola atter EQ’s departure. guarding companies
(esp. gas. oil and mining companies). cmbassies and international organtsations working there.
See: D. Shearer. op. ¢it., p. 48,

" The ruling military council - The National Provisional Ruling Council (NPRC) of Captain
Valentine Strasser had come to power in a coup d’ctat in 1992, Sce: D. Shearer.op. cit.. p. 49.
" J.C. Zarate. . op. cit.. p. 95 and D. Shearer. op. cit.. p. 49.

"D, Isenberg. op. cit.



black.” In five major offensives conducted between April 1995 and January
1996. EO employees supported by the RSLMF troops. and in some cases by
Nigerians, forced the RUF rebels to retreat and within ten months secured
peace in Sierra Leone. It enabled Sierra Leone to hold parhamentary and
presidential clections in February and March 1996 and in December 1996 the
partics to the conflict signed the peace agreement. After the clections EO
declared that it would protect the new elected. legitimate government and the
president (Ahmed Tejan Kabbah) agamnst any coup attempt.

It1s worth noting that EO also conducted humanitarian work 1n Sterra Leone,
Working closely with international aid agencies and government officials EO
tried to return the child-soldiers from both sides to civilian life. Italso co-ordinated
and assisted the return of the civilians to their homes and provided sccurity,
logistics. and intelligence 1o international humanitarian groups.”® According to
some observers FO restored order and democracy to Sierra Leone.™

The peace and sccurity provided by EO has not remained and soon atter
the EO wroops departure in February 1997, the military coup overthrew the
clected government and the chaos, robberics and murders took place again.

In order to protect mining companies operating in Sterra Leone, EO created
a small subsidiary company, Lifeguard Sccurity, that hired about 100 of the
EO employces presented in Sierra Leone. Lifeguard Security also provides
sccurity services to the United Nations operations across the country and
cuards UN offices and residences in Frectown.*

EO proclaims that it works only for official businesses and legitimate
governments, or at least those recognised by the United Nations. and not
for roguc regimes without national support and legitimacy like Mobutu Sese
Scko regime in Zaire.* According to Ecben Barlow, the company worked
for governments of approximately 12 countrics, about 70 per cent of which

YD Isenberg. op. cit.. According to Special Rapporteur EO provided Sierra Leone with about
300 mercenaries. see: Mercenaries Report of 17 January 1996, op. cit.

0 LC. Zarate, L op. it p. 97,

“John Leigh. the Sierra cone envoy to Washington. said, “The governnient of Sicrra Leone
helieves EO can do a better job [providing securiny] than the Sierva Leone army”  See: K
Whitelaw, Have gun, will prop up regime, US. News & Horld Report. January 20, 1997, Vol.
122, No. 2. p. 406.

S AL Dufty, St miercenaries working for the UNC Electronic Mail & Guardian, Johannesburg,.
South Atfrica. 17 July 1998,

L Rubin, An Aran of Ones Own: In Africa, Nations Hire a Corporation to Wage Har.
Harper’s, January 29, 1997, p. 24, Somc observers stated that EO helped Mobutu to
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are African" EO also claims to have relations with 30 governments. The
company has good conncctions in Botswana, Zambia, Ethiopia, Namibia.
Lesotho and especrally South Africa. [tis reportedly also present in the Persian
Gult arca. Bahrain, Qatar or Yemen and possibly advised the Indonesian
Government on how to rescue hostages held by rebels in 19965

2. Sandline International

Sandhine International was created m the mid-1990s in Great Britain by
present Chiel Exccuuve Timothy Spicer, a former senior U.N. peacckeeper
in Bosnia and Briush Coloncl. and 1s owned by a company called Adson
Holdings.=® The company is actually registered in the Bahamas.

SI describes itself as "a Private Military Company (PMC) which
specialises in problem solution and the proviston of associated consulting
services” and 1t offers “governments and other legitimate organisations
specialist military expertise.” Stofficials say that the Company complies with
international rules (especrally the Geneva Convention) and works only for
“mternationally recognised governments. ternational institutions such as the
UN and mternationally recognised and supported liberation movements.™

The company provides military services in traming, strategy and support
similar to that of EO, but speciahizes in internal conflicts. Sandline offers
advisory strategic planning, operational research and analysis, and project
development: training in basic and advanced multi-service, special operations.
intelligence, clectronic warfare, and de-mining operations; medical services,
water purification, road and bridge building, and disaster relief: hostage
negotiation and integration of warring factions; Defense and Police forces
restructuring: Counter-Narcotic, Counter-Terrorist, and Counter-Proliferation
training; maritime support operations; Combat Support and Combat Service
support in hostile environments.™

suppress Laurent Kabila's rebellion in Zaire m early 1997 but the[O dented its invelvement and
confirmed only that there might be some ot'its tormer employees, see J.C. Zarate, op. ¢it., p. 101.
“ AL Johnson. Broker of swar and death, Electronic Mail & Guardian, February 28,1997
D Isenberg. op. cit.

" According to J.C. Zarate Sandhine International 1s a subsidiary of Executive Outcomes, see:
J1.C. Zavate. op. cit, p. 98,

" Sandline International official website: http: ‘www.sandline.com.

= Ihidem
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In February 1997, Slsigned a $36 million dollar contract with the Prime
Minister Sir Julius Chan government of Papua New Guinca” According to
this contract, the Company was to train and cquip the soldiers of the Papua
New Guinea Defense Force (PNGDF). In fact, the main task of the Sl
cmplovees was to suppress a nine-year armed independence movement of
the sceessionist Bougainville Revolutionary Army (BRA)Y in Bougainville -
the island with one of the biggest copper lodes in the world.

The Sandline contract faced mternational criticism, espectally from
Australia (PNG’s former colonial master), but also from its own military and
the PNG society. The opposition of the PNGDF commander, Brigadier-General
Jerry Singirok. who refused to work with the ST employceces. and mass social
prol‘csls, forced Chan to cancel the contract. By March 21, all 70 SI workers,
who already had arrived in PNG, were airlifted from the country and on
26 March 1997 Prime Minister Julius Chan resigned.

The judicial inquiry commission concerning the contract between Sandline
International and the PNG government decided that the contract was legitimate
and Sl actions had complied with all the terms of the contract. ™

3. Military Professional Resources Incorporated

Headquartered in the United States, Virginia company was created in
1987 by cight former U.S. senior military officers. MPRI is controlled by
a 14-member Board of Directors and a group of corporate officers.’! MPRI
has over 400 employeces and among them former high-ranking U.S. military
officers and draws its workforce from a databasc of more than 6.000 former
military professionals.

MPRI offers basic military training, cquipment. force design and
managcement, professional development, organisational and operational

= J.C. Zarate, op. cit., p. 97.

D, Isenberg. op. it

" The Board contains an [xccutive Committee composed of four directors who can
independently act tor the Board on all but major financial decisions. Chairman of the Board and
the Chairman of the Exccutive Committee 1s retired Major General Vernon B. Lewis. Jr.
President and Chiet Executive Officer of MPRI and Chairman of the Executive Committee is
retired General Carl E. Vuono. The Board is also subdivided into Committees on finance. ethics
and quality control. business development. and public relations and political affairs. See MPRI
ofticial Website: http:/‘www.mpri.com.
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assistance. quick reaction military contractual supportand democracy transition
assistance programs for the military forces of emerging republics.

The company has very strong relations with the U.S. governmental
departments and agencies and. according to MPRI. opcrates only in the arcas
approved by the U.S. State Department.> Almost 90 percent of MPRI's
chients are based in the United States. These include: Department of State.
Oftice of the Sceretary of Defense and the U S. Army.*?

MPRT has signed several international military contracts with the United
States government for missions abroad and with the foreign governments
directly. In February 1992, (on the contract with the Department ot State) the
company provided humanitarian supplics and equipment to the countries of
the former Soviet Union. and also worked with Taiwanese and Swedish armed
forces.™* Reportedly, after the departure of Exccutive Outcomes in January
1996, MPRI ncgotiated a contract with the Angolan government to train
Angolan Army and police forces. but the firm denics any mvolvement in that
country.”™ In 1996, the firm negotiated with the Sri Lankan government a
contract to train special commando unit against the “Tamil Tigers™. but tinally
the government withdrew from negotiations. ™

Activity in the former Yugoslavia

Controversial 1s the fact, that when MPRI appcarcd in the Balkans, with
the U.S. government approval. the war, waged by the former Yugoslavia
countries, still continued.

In m1d-1994, the company provided 45 personnel to guard the Serbian-
Bosnian border to enforce the embargo on supplying the Bosnian Serbs with
arms and fuel.

Within the Democracy Transition Assistance Program (DTAP), on the
contract signed in September 1994 with the government of the Republic of
Croatia and approved by the U.S. government. 15 MPRI cmployees were to

S Ihidem

¥ Other clients are: Advanced Rescarch Projects Agency. The U.S. National Defense University,
Office of the Joint Chiefs of Staff. U S. Army War College. Headquarters Department of the
Army Deputy Chief of Staft for Operations and Plans, Headquarters Department of the Army
Deputy Chicf of Staft for Logistics. See: D. Isenberg. op. cit.

Y Ibidem

“D. Shearer. op. cit.. p. 62.

Y 1.C Zarate.op. cir.p. 111,
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retrain and reorganise the Croatian army into the democratic Western-oriented
professional troops. The company also advised the Croatian government how
to construct a civilian-controlled army and organise new structures of the
Croatia’s Ministry ot Defence”” The U.S. State Department approved that
contract on condition that MPRI did not provide tactical training or otherwise
violate the 1991 United Nations Sceurity Council arms embargo on Yugoslavia
(¢.g. by dircet military assistance). According to that condition. very
controversial was the alleged company’s involvement in the preparation and
conduction of the “Operation Storm™ in August 1995, in which Croat forces.
within a week. recaptured the Serb-held Krajina region. The Croat troops
during the offensive used typical U.S. army stvle attack (c.g. integrated air.
artillery and infantry movements. and the use of the modern techniques to
destroy Serbian command and control networks). MPRI, supported by the
Croatia and the U.S. government, denies any involvement in the offensive
operations and violation of the arms embargo.

According to the Dayton Accords of November 19935, the Bosnian army.
comprised of Muslims and Croats. was to be trained and equipped to defend
Bosnian Federation from the Serbs ™ In May 1996, the Bosnia-Herzegovina
government. with the U.S. State Department’s assistance. chose MPRI to
reconstruct, integrate and build up the Federation Armed Forces (FAF) in the
“Train and Equip”™ program monitored by the U.S. State Department and
controlled by the Federation government.*” On the contract signed on 16 July
1996, worth about $50 million dollars, 185 MPRI employees worked to

D shearer, op. i p. S8,

“ It 1s worth noung that when Croatia hired MPRT i September 1994, the Serbs occupied
about 30°, of the Croatian territory. Soon after the company began the Croatian forces traiming.
the Croats succeeded in regaining their territory. In May 1995, the Croats retook arcas held by
Croatian Serbs south-west of Zagreb and then recaptured the western Slavoma region. By
November 19935, the Croatians had recaptured almost all of their territory and had come to
occupy about 20% of Bosnia. See: J.C. Zarate, op. ¢it..p. 106-108.

Y General Framework Agreement for Peace m Bosmia and Herzegovina, signed on 21 November
1995.

“ Other competing firms were Science Applications International Corporation of San Dicgo.
CA and BDM International Inc. of MclLean. VA see: L.C. Zarate.op. ¢it, p. 109, The Train
and Equip™ program received S103 million dollars worth of surplus U.S. military equipment
and financial aid from a number of Islamic countries (such as Brunei. Kuwait. Malaysia, Saudi
Arabia. and the United Arab Emirates) totalling ST140 milhon dollars. Sce: D Isenberg.op. cit.
and D. Shearer. op. ¢ir. p. 60-61.
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reconstruct the Bosnian troops into a modern, professional fighting forces in
compliance with the NATO standards. According to the contract. the company
1s limited to train the FAF in defence tactics only.

The main purpose of the " Train and Equip™ program is to sceure peacc in
Bosnia-Herzegovina by strengthening the Muslim-Croat troops to balance
the Bosnian Serb forces when the international troops are removed from this
country. The opponents of this program warn that the strengthening of the
FAF may renew violence in this region. The modernised. trained and well
supplied Bosnian army may try to recapture territory lost to the Bosnian Serbs
in 1995 and break down the provisions of the 1995 Dayton Accords.

Supporting the “Train and Equip” program, “The United States used MPRI
as a political and military tool i promoting its clear interest in Bosnia™-.
According to the contract, the company is accountable to the Bosnia-
Herzegovina government only and not to the U.S. State Department. But, in
tact, MPRI activity in the Balkans (both in Croatia and in Bosnia-Herzegovina)
15 a part of the US policy.

MPRI. as well as the other U.S. sccurity companies, in order to work for
forcign governments must obtain special license (official approval) from the
U.S. State Departiment. Thanks to such companies activity, the U.S. government
and Pentagon may realise the U.S. foreign policy without the approval or even
knowledge of Congress or the American public. There is also no need ot the
U.S. forces direct involvement in the conflict and the U.S. official partictpation
can always be denied in any casc of the complication. Morcover, such companics
services are usually cheaper than the U.S. or international troops activity, because
they are founded by the government that hire the company.*

II. INTERNATIONAL NORMS REGARDING MERCENARIES

Since the events during the 1960s in Africa. that started a new period in
the mercenarism history, the international community has tried to undertake
effective steps to prohibit mercenaries” activity. especially in the Third World™.

' D. Isenberg. op. cit.

P 1LC. Zarate, op. cit., p. 106-108.

*D. Shearer. op. cit.. p. 62 and 1.C. Zarate. op. cit., p. 112.

“ For the first time mercenaries took part in the fights m the African post-colontal countries
during the envil war i the Belgian Congo (1960-1965). By 1977 (Additional Protocol 1) they
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But still there is not any act in force. approved by all (or even most) of the
States. that would establish a legal definition of mercenary activity and resolve
all the problems concerned with the mercenaries in the present times.

1. Legal provisions

We will consider two instruments of the international law. that refer to
mercenaries: Article 47 of the Additional Protocol T of the Geneva Conventions
and the International Convention Against The Recruitment, Use, Financing
and Training of Merceenaries of 1989 .+

According to Article 47 (paragraph 2) of the Protocol I, a mercenary is
any person who:

a) 1s specifically recruited locally or abroad in order to fight in an armed
contlict;

b) does, in fact, take direct part in the hostilities:

¢) 1s motivated to take part in the hostilities essentially by the desire for
private gain and, in fact, is promised, by or on behalf of a party to the conflict,
matcrial compensation substantially in excess of that promised or paid to
combatants of similar ranks and functions in the armed forces of that party:

were also mvolved mirer alia in the civil wars in Nigeria (1967-1970) and Angola (from 1975).
and 1n the failed coup attempt in Benin (1977).

= Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the
Protection of Victims of International Armed Conflicts (Protocol 1) of 8 June 1977", UN
Document A 327144, Annex [ (1977); International Convention Against The Recruitment, Use,
Financing and Training of Mercenaries, 11 December 1989, GA Res. 44’34, 44 UN GAOR
Supp. no. 306, UN Document A'44°49 (1989).

Worth noting are also provisions of the Organisation of African Unity (OAU) Convention for
the Elimination of Mercenarism in Africaof 1977 (OAU Doc. CM 817 (XXIX) Annex [T Rev,
3.1977) that entered into force in 1985, Thosc provisions are limited to the States  members
ot the OAU onty. According to Article 1 of the Convention: Under the present Convention
atmercenary”is classified as anvone who, not a national of the state againstwhich his actions
are directed, is emploved, enrols or links himselfwillingly 1o a person, group or organisation
whose aim is:

(a) to overthrow by force or arms or by anv other means the government of thar Member State
of the Organization of African Unity;

(b 1o undermine the independence, territorial integrine or normal working of the institutions
of the said State,

(©) 10 hlock by any means the activities of any liberation movement recognized by the
Organization of African Unity.
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d) is neither a national of a party to the conflict nor a resident of territors
controlled by a party 1o the contlict:

¢)1s not a member of the armed torees of a party to the conflict: and

1) has not been sent by a state which 15 not a party to the conflict on
ofticial duty as a member of the armed forces.

Article 47 provides the most widelv aceepted detinttion of the worm
“mercenary” to date. This definiion however. prepared under the pressure
of the events that happened in the African states in the 1960s and 19705,
15 not adjusted o the activity of the emplovees ot the private sceurity
companies.

Under the sub-paragraph a). “a mercenary™ must be recruited in order 1o
fight in the particular armed contlict. In many companics the employees are
contracted for a tong period of ume. But in same cases, the companies that
do not keep a permanent standing force (like Executive Qutcomes) recruit
the personnel (c.g. with special qualifications — like pilots) for a specific
operation from thetr database. Furthermore, the subject of the contract between
the security company and the contractor is never the direct combat in the
armed conflict. the most common are training of government troops or providing
sceurity services. ™

A mercenary” should take a direct part in the hostilities (sub-paragraph b).
This condition helps many sccurity companies to prove that their workers.
employed as military advisers and instructors or technical experts. are not
mercenaries.

The definition contains n the sub-paragraph ¢) a psychological element.
which 1s very difficult to prove. The fact is that not only emplovees of the
sceurlty tirms arc motivated by the “desire for private gain™, but also a majority
of the professional soldicrs serve for money. Another problem is that this
“material compensation” must be much higher than the compensation of the
soldiers of the armed forces of the party to the conflict?”

“ There may be also other subjects. The EO s originagt contracUwith the Angolan governnicnt
mvolved the recapture and protection ot the o1l mstallations of Sonagol Company 1n Sovo.
According to the oftficial statement. the Sandline International workers were contracted by the
Papua-New Guinea government to restore copper muning in Bougainville, See: 1.C. Zarate. op.
cit.. p. 94

*“Worth noting is the salary that security companies’ workers carn. Salaries of EO personnel
range {from $2000 - S13.000 per month depending on the experience. Specialists. such as pilots
recenve about $7.000. EO also provides Tife insurance for its workers. See: DL Isenberg.op. et
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The definition introduces also an clement of the traditional definition of “'the
mercenary”. One must be of a different nationality than the contractor. Sub-
paragraph d) excludes from the category of mercenaries nationals of a party to
the contlict and residents of territory controlled by a party to the contlict.

Sub-paragraph ¢) provides that a member of the armed forces of a party
to the contlict 1s not "a mercenary™. Therefore. the personnel of the security
company. by enlisting 1n those armed forces for which they work. cannot be
considered mercenaries. To avoid this requirement, EO workers were
integrated into the Sierra Leone troops.®

Under the provision of sub-paragraph ), 1t can be argued, that the security
firm. which operates abroad with the approval of its home state (c.g. through
a hicensing procedure). 15 sent by a state which 1s not a party to the conflict
on ofticial duty™ and that company employces are members of that state’s
armed forces™. The U.S. company MPRI. which may work for foreign
governments with the U.S. State Departiment approval only, scem to be one
of the hidden ools of the U.S. foreign politics.

Article 47 defines “the mercenary™ but in fact, it does not provide any
sanctions for a person, who tulfils all those conditions and, generally, does not
proscribe the mercenary activity. The only sanction for mercenaries provides
paragraph | of Article 47, which denies the mercenarics the right to be treated
as the legal combatants or as the prisoners of war®® According to this rule
nicrcenarics have no right to combatant status and can be tried as common
criminals.

Provisions of the Article 47 apply to the international conflicts or national-
liberation movements (defined as struggles against colonial rule) only and this
definition does not refer to a civil war. And the fact s that security companies
are active mainly during the civil wars (EO in Angola and Sierra Leone, SIin
Papua-New Guinea).

The security companies workers™ activities do not fulfil conjunctive
provisions of the definition of mercenarics of Article 47. For this reason, they
arc not mercenaries in the hight of the valid rules of the public international
law against the mercenarics. Morcover, their activitics are not prohibited by
the recognised international law.

" 1.C. Zarate. op. cit. p. 124,
Ibidem. p. 124

MArtcle 47 (D oA mercenary shall not have the right to be a combatant or a prisoner of war”
Additional Protocol T of the Geneva Conventions of 12 August 1949, 8 June 1977.
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[nternational Convention Against The Recruitment, Use, Financing and
Tramming of Mereenaries of 1989 provides a wider definition of “the mercenary ™
than Article 47. The mercenary is notonly the person which fulfils provisions
that arce similar to those described by the Article 47. but also any person who
1s spectally recruited to overthrow a Government or otherwise undermine the
constitutional order or territorial integrity of a State. The recruitment. use.
financing and training of mercenarics are offences under the Convention and
the states are required to prevent them.

International Convention has not entered into force yet.™! But the fact is
that some of those states. which ratified this Convention (Angola, Congo and
Nigeria), have hired security companies and Ukraine 1s a major supplicr of
pilots for EO -

2. Activity of the Special Rappourter of the UN Commission on
Human Rights

In the reports on the use of mercenarics, submitted to the UN Commission
On Human Rights, the Special Rappourter Enrique Bernales Ballesteros trics
to convince the international community, that sccurity companies workers
should be considered mercenaries and that their activity should be banned. as
a mercenary activity.

According to Mr Ballesteros “mercenary activities in Africa are increasingly
taking form of sccurity companies, which provide military training and sccurity
services in return for money and mining and cnergy concessions” As an
example he mentions, "Exccutive Outcomes, a legally registered company which
iltustrated the new form of mercenary activity™ ™

As the reports consider. the conditions for the establishment of the security
companics were created not only by the lacks of international law regarding
mercenaries. which is incomplete and uncertain, but also by the gaps in the

Y To enter into force the International Convention should be ratified or aceeded by 22 States.
As far it was ratified by: Azerbaijan. Barbados. Belarus. Cameroon. Croatia. Cvprus. Georgia.
Ttaly. Maldives. Mauritania, Qatar, Saudi Arabia. Senegal. Seychelles, Suriname. Togo.
Turkmenistan. Ukraine. Uruguay and Uzbckistan, and signed by: Angola. Congo. Germany.
Morocco, Nigeria. Poland. Romania. Yugoslavia and Zaire.

= J.C. Zarate. op. cit..p. 133.

“ Mercenaries Report of 14 March 1997, op. cit.

bidem
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national legislation. Using the legal vacuum or loophole. on the base of the
tendency to the universal privatisation. those companices “offer contracts freely
to people. who want to work as mercenaries™.™

Special Rappourter does not accept the right of the States to provide the
internal sccurity using the foreign security company services. as this function
is reserved for the State official institutions.™ The Rappourter also does not
recognise the difference between the current security firms™ workers and the
mercenaries that were active in the post-colonial African countries in the
1960s and 1970s and that the law created to hinder the use of those mercenaries
docs not apply to the security companices of the 1990s.™

According 1o the reports, the presence of the companies™ workers 1n
armed conflicts tends to make them Tlonger lasting, more scrious and
bloodicr.™ As one of the ways to prevent the mercenary activities of the
security companies, Mr Ballesteros considers the withdrawal of the approval
of the governments for those companics activities and making them illegal,
At lcast, those companics should be strictly controlled.™

11l. SOME ASPECTS OF THE SECURITY COMPANIES
ACTIVITIES

As it was mentioned. current international law regarding mercenarics
does not apply to sccurity companics. They do not fall within the definition of
mercenaries and their activitics arc not banned by international norms. The

S these cases, the legal loophole is that the law guarantees that the market may operate freely
and the people may be recruited freely™. See Mercenaries Report of 17 January 1996, op. ait.

= “Responsibiling for a counny's internal order and security are peremptory obligations
which a State fulfils through its police and armed forces”. See Report on the Question of the
Use of Mercenaries as a Means of Violating Human Rights and Impeding the Excrcise of the
Right of Peoples 1o Selt-Determination, submitted by the UN Commission on Human Rights
Special Rapporteur. Mr. Enrique Bernales Ballesteros, UN. Doc. E/CN.4/1997 24, 20
February 1997, (hercinafter: Mercenaries Report of 20 February 1997).

T 1.C. Zarate. op. i p. 119,

* Mercenaries Report of 17 Junuary 1996, op. cil.

2 To prevent mercenary activities, States Should consider, inter alia. the possibility of
withdrawing the operating licenses and permits of entities that have hired mercenaries to
engage in illegal activities, ... declaring illegal and closing doven organizations that under
various guises frech promote and offer training and contracts to mercenaries” and “International
security companies should be subject to particularly close serutim®. See Mercenaries Report of
17 January 1996, op. cit.
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question is. 1f the activity of those companies should be totally prohibited or
maybe they should be left without any legal regulation, as a mean of the free
market.

According to the Special Rappourter, mercenary activity n all its forms.
including security companics, should be absolutely banned by the international
law.** The Rappourter savs. that the activity of the companies™ workers, as
well as the other mercenaries. 7is linked to the bloodiest aspects of a contlict
and to crimes against human rights. Morcover, the financial considerations
and destre for tllicit gain through lootng which are associated with their
participation may be decisive m prolonging the conflict. The mercenary’s
mterest ltes not in peace and reconciliation. but in war, since that is his business
and his livelthood. ™!

The practice of some States demonstrates that State may outlaw or
condemn activities of the mercenaries recognised by the mternational law
and at the same time 1t may accept the acuvity of'the legally registered securnty
companies.”” This atuitude comes from the idea of state sovereignty and the
right of states to self-defense. According to the UN Charter, the attacked
State may defend itself in any possible way until the Sccurity Council has
taken suitable measures.™ This right also applies to the internal conflict, when
the armed rebellion 1s supported by the forcign power. On this base, if the
state cannot defend itself with the regular state forces, it may use the services
provided by the private military protessionals. From this point of view, the
government of Sierra Leonce was legitimated to contract Executive Qutcomes
workers to defeat the RUF troops supported by Libya and Liberia and restore
internal order. That approach to the security companics activity in Africa is
accepted even by the Organisation of Atrican Unity (OAU), which was tighting
with any mean of the presence of the mercenaries in the post-colonial African
states. In general, internationally recognised states represented by the legitimate
regime, may usc sccurity companies, as a legal mean, to repel external

" 1.C Zarate. op. citop 14503 mo matter hove they are used oravhat form they ke 1o
acquire some semblance of legitimacy. mercenary activities are a threat 1o the self-determination
of peoples and obstacie 1o the enjovment of human rights by peoples who have 1o endure their
presence. . See Mercenaries Report of 20 Februar: 1997, op. cit.

© Mercenaries Report of 17 January 1996, op. ¢it,

" Despite the prosecution of the mercenaries active in Angola during the civil war in the
1970s. Angolan government hired Executive Outcomes in 1993 to defeat UNITA troops.

" UN. Charter, art. 51
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aggression or to restore internal order. In that case sceurity companics
“represent quasi-state actors in the international arcna. which takes them
outside the mercenary concerns of the international community.™ On this
basis those companies are not mercenarices.

As it was mentioned, the Special Rappourter does not accept the right of
the States to defend itself and provide the internal order using the foreign
SeCurtly companices.

One of the main reasons to prohibit the security companies activities. for
those who object to them. is the lack of accountability. both to the state of the
company origin and the state. which hires the company. The main danger
connected with it is the possibility of the human rights abuses committed by
the companies” workers.

It scems that we cannot say about the total “lack of accountabihty™. The
seeurity companies are legal, registered entities acting on the provisions of
the national regulations and arc answerable to their sharcholders. In many
cases ther best, long-term clients are the governments of the home states in
which they are registered. The legality of their activitics and the co-operation
with the home governments provide usually special licensing procedures that
must be applicd to every company contract with the forcign government*

The economic provisions make the security companies remain loyal to
their employing governments. Fulfilling the contract in every point. the
company is recognised by the contracting state and also in the international
market as the reliable firm and the solid contractor. On that basis the valid
contract may be renewed, the company may be required to provide other
services (including the firms co-operating with the company) or the company
may be hired by another state.*® It is also important, that as long as the
contract is not fulfilled. the government will not deliver the settled fee.

With respect to the international community, the contracting state would
not accept the violation of the human rights committed by the hired security

LG Zarateoop. cit.p. 145

“US. security companies (¢.g. MPRI). must obtain special license (official approval) from
the U.S. State Department in order to work for foreign governments.

* On the grounds of the successful results of the Executive Outcomes activity in Angola. the
covernment of Sierra Leone hired the company in March 1995 to provide mternal order. Worth
noting 1s the position of the US-based Vinell Corporation. which for more than 20 years tramn
the Saudi Arabian National Guard See: Ken Silverstein, Privatising War: How affairs of state
are outsowrced (o corporations bevond public control, The Nation. July 28,1997 and Vinnel
Corporation official web site: http:/www.vinnel.com.
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company. Those abuses would not also be accepted by other non-military
corporate firms connected with the sccurity company. Because of that and
on the grounds of the cconomic reasons mentioned above, security companies,
as the apolitical outsiders, who are impartial and not engaged emotionally in
the conflict, arc not likely to commit human rights violations.

The way of the companices’ activities is torced not only by the political and
ccononiic provisions, but also by the international and domestic attention from
the press. non-governmental organisations and the public opinion. And all those
pressures taken together create a kind ot security companies’™ accountability.

Sccurity companices, as the profit-making cntitics, try to ensurce in the best
way their cconomic interests. They develop into corporations controlling multiple-
service companies. Many of them are connected with the energy, oil and mining
companies. For their activities. sccurity companies may be paid with the mining
concessions that are then used by the miming companies associated in the
corporate web.*” The dangerous economic influence gained by the security
companies over the contracting States. as the negative aspect of those companies
activities, was noticed by the Special Rappourter of the UN Commission on
Human Rights, Mr Enrique Bernales Ballesteros. He warns. that “companies
of this kind, which marked security internationally, may acquire a significant, if
not hegemonic, presence in the economic life of the country in which they

operate” and he calls this situation "neo-colonialism of the twenty first century™

IV. SECURITY COMPANIES AND THE INTERNATIONAL
COMMUNITY

Lcading security companics declare that they work only for legitimate or
internationally recognised governments or at lcast internationally recognised
and supported hberation movements.® That 1s why EO has rejected, in the
past, proposals from Sudancsc rebels and Algerian religious factions.

As somc of them claim, they would also like to work for the international
community and institutions such as the United Nations or the Organisation

"" There has been speculation that Executive Outcomes was paid in diamond concessions
Kono area tor its services in Sierra Leone. Those concessions were used by Branch Energy. the
company of the Branch-Heritage Group. which i1s closely tied with EO. See: D. Shearer. op

cit., p. 44

“SMercenaries Report of 20 February 1997, op. cit

“D. Shearer. op. cit.. p. 20. and Sandline International ofticial web site.
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of African Unitv. * Security companies might fultil an importantrole in the
peacekeeping and peacemaking forees, that cannot be provided by the official
UN forces consisting of the State-members troops. The events that took
place in Somalia or Rwanda prove that the UN or OAU forces are unub!c
(o carry out the humanitarian or peace operation on their own.”! The factis
that the private seeurity companies seem o be not only more cfficient than
the international forces, but also their activities are cheaper than the
international operations. The total costof the EO’s successtul operations in
Angola (between mid-1993 and the beginning o1 1996) was about S60 million
dollars. while the inefficient UN peacckeeping forces™ presence cost over
$1 million dollars a day for two vears.” That all leads to the wdea of the
mternational permanent reaction forees consisting of the well-tramned and
cquipped protessionals. .

The private security companices cfficiency was undoubtedly seen in the
successtul operations conducted by EO in Angola and Sierra Lcone. The
company s military intervention played an instrumental rolc in providing security
{0 the countries scized with the total chaos and disorder of the civil war. Its
involvement forced opposition movements (UNITA in Angola and RUF n Sterra
Lcone) to negotiations and to sign the peace agreements. The Lusaka Protocol
of November 1994 finally ended the threc-year civil war in Angola. In Sierra
Icone EO cnabled the nation to hold in March 1996 the first presidential clections
in 23 vears.” In Sicrra Leone the company not only stopped the violence and
human rights abuses but also worked closely with international aid agencies and
government officials in restoring the internal peace and sccurity.™

T D Isenberg.op cir The US companies, with the US government approval. worked in the past
for international community. In 1994, the MPRI provided 45 employees to guard the Serbian-
Bosnian border to enforce the UN embargo on supplying the Bosnian Serbs with the arms and
fuel. The Amertean soldiers on the international observer mission monitoring the Serb pull-out
from Kosovo. Albania were replaced by the Virgima-based company DynCorp cmployces in
199N, See: US using mercenary firm o screen Kosovo pullout. bares report. Indian Express,
Sundav. November 1. 1998

T e UN relios on member staies (o suppiv its soldicrs, and o oty wishes o plac
hesi troops in harm s way merely to defend the refugees or foreign land. () Interventions are
orten much too litle, much oo late and much oo poorty executed™ See: J. Blank, Hant
peacekeeperswith spine” Hire the sworld s ficreest mercenaries, U.S. News & World Report.
December 20, 1996, Vol 121, No. 26.p. 42

=D Isenberg. op. ot

S ibidem

T1C Zarate, op. el p. 97,
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The security companies activities, however. are temporary means and do
not solve the underlying problems that caused the conflicts. The companics.
hired strictly for their military services. cannot secure total stability and peace
that would last even after their departure (usually toreed by the international
opinion). In May 1997 just six months after the signing of the peace agreement
and fourth months after EO’s departure. a military coup overthrew the new
civilian government of Sterra Leone. ™ The truth is that co-operation between
the security compantes and mternational organizations would help to avoid
such situations.

CONCLUSION

Some observers characterise sccurity companies as sophisticated
mercenaries. ” Indeed, security companies. that take direct military participation
i the armed contlicts, tultil the provisions of the customary definition of
mercenaries as foreigners fighting tor financial motivaton. And from that
point of view sccurity companies may be considered mercenarics. But as
long as the current international faw regarding mercenarics does not apply to
the security companies, they cannot be regarded as internationally recognised
mercenaries and their activitics cannot be banned by the international norms.

There is no point in the total prohibition of the private security companics
activity. Those companies, utilised in the proper way. may be efficient tools in
the hands of the international community. On the basis of a well-prepared
national and mternational regulation, security companies would act especially
as the mternationally supported peace-enforcement forees. Their activities
must be strictly controlled and they must be totally accountable. Proper state
and international licensing procedures and registers of the companies, settled
contracts and their subjects, contractors ctc. might secure control and
accountability of those companies. Therr impartiality should be secured with
high enough wages that would, however, be cheaper than the costs of the
unsuccesstully conducted international peacckeeping operations. Such firms
should also be required to comply with the recognised human rights instruments
— (Gieneva Protocols. international humanitanan law and rules of war.

D Shearer.op. cit., p. 67.
“F. Rubin, op. cir. p. 44,
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As Exccutive Outcomes officials sav: "t 1s therefore foreseen that future
peacckeeping or refugee operations will be conducted more and more by
companics such as EO. EO sces itself as a major role player in these
developments die to its previous experience and track record in such type
operations. The major advantage of making use of companies such as EO 1s
onc of impartiality. (...) The cmployees of EO are loyal to the company and
not to any part involved in the conflict. International Organisations will have
no nced to keep a large manpower and capital intensive force available as
this can be provided by companies such as EO. In short, a company such as
EO will be able to provide a professional. cost etfective foree to carry out a
totally unbiased peacckeeping/contlict resolution service throughout the

world.”™™

" Exccuttve Outcomes official web site.
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RIGHT TO BE RIGHT?
SANCTIONS AGAINST AUSTRIA
— SOME LEGAL ASPECTS
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Dominika Piwowarczyk’

Tronically enough, despite all the concepts of integration and the often-
cited idea of a solidarity deeply rooted in the European tradition and in co-
operation linking democratic countries of the old continent probably more
closely than ever before, supposed to form a firm basis for mutual
understanding and tolerance, the age-old dispute between law and morality
started all over again.

Democracy in Western Europe, sometimes reduced to the mechanism of’
democratic clections and the rule of the majority, has not always been a success.
If democracy 1s scen as an opportunity tor every generation to redefine its
own standards at a given time.' it must be acknowledged that different
democratic cholces may cause signiticant changes in those states concerned.
Invoking the trinity of political democracy. human rights and the rule of taw.
14 member states who share the same political values imposed a himited
bilateral boycott of Vienna for having respected the will of the parliamentary
majority.

The Austrian political scenc seems to be quite stable. In 1970 a socialist
minority government under Bruno Kreisky, the first Austrian chancellor of
Jewish descent, was formed with the support of the Freedom Party (FPO)

* Dominika Piwowarezyk  LL.M.. Ph.D. Candidate (Jagicllonian University, Cracow. Poland).
Assistant to the Mimister. Polish Ministry of Foreign Aftairs (Warsaw. Poland).

- B. Geremek, Building Cooperation among Democracies. Speech given on February 10,
2000. Freedom House, Washington
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headed by Friedrich Peter. an ¢x-SS member. One vear later. the Socialist
Party (SPO) ained an absolute majority in the Parliament and formed SPO
- governments under Bruno Kreisky who ruled until 1983, From 1983 10
1986, SPO and FPO. headed by Norbert Steger. tormed a coalition government
under chancellor Fred Sinowatz. When Mr. Haider became head of the FPO
in 1986, SPO cended the coalition and formed a new onc with the People’s
Party (OVP). For more than a decade. the socialist-conservative coalition
voverned in Austria quite successtully. at leastin cconomic and social terms.
sinee the republic continued to be a weltare state and its GDP per capita
made it a net contributor to the European Unton after accession.

After Austria’s four-month political vacuum. following the general election
on October 3. 1999, the modcerate conservative People’s Party struck a
deal allowing the far-right Freedom Party into power.

In the 1999 clection. Jorg Haider and his liberal — or. as its opponents
call it. xenophobic and nationalist — Freedom Party emerged in sccond-
place atier the People’s Party, having obtained 27% of the popular vote.
Since Mr. Haider was already known as a dangerous right-wing populist or
ancw breed of politician promising to stop immigration, ensure job sceurity
and work mtracles for society. the European Union expressed deep concern
over this clectoral result. When the Social Democratic Party, as 1t 1s now
called. still the biggest party in Austria (over 33%). broke off talks with its
former coalition partner, the Peoplc’s Party. the European Union was alarmed
at the prospects of the Freedom Party of Mr. Haider entering the Austrian
government.

On January 31, 2000 the Portuguese Prime Minister, Antonio Guterres.
issucd a 3-point declaration in the name of 14 member states of the European
Union threatening Austria with serious consequences should Mr. Haider's

party enter the Austrian government. The heads of state or government of

the other 14 EU-member countries declared their resolution not to promote or
accept any official. high-level, bilateral contacts with an Austrian Government
that includes the FPO. to refrain from supporting Austrian candidates for
posts in international organisations and to reccive the Austrian ambassadors
in the EU capitals only on a technical levelF. On February 1, 2000 the Freedom
Party and the People’s Party announced the formation of a coalition

“Statement trom the Portuguese Presidency of the Luropean Union on behalf of XTIV Member
States. Fanuary 31, 2000, http:/www. Portugal.ue-2000 ptiuk news/execute
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government. On the same day the European Commission joined the view of
the 14 member states. emphasising the necessity of monitoring the Austrian
internal situation and ensuring the obscervance of human rights and of the
valucs and principles enumerated m the Treaties. At the same time. the
Commussion stated that at this stage the functioning of the European institutions
was not endangered and that 1t would maintain its working relations with the
Austrian authorities.

This declaration. some say. challenged the international principle of non-
interference in internal affairs of states: by invoking a moral right to mterfere.
1t questioned the legitimacy of a government composed ot democratically
clected parties’

The European Parliament® passed a declarauon equating the People’s
Party’s coalition with the Freedom Party to a legitimisation of the extreme
right in Europe. It called for support of activitics combating rising Austrian
xenophobia and racism, and also, if necessary, for preparation of the action
laid down 1n article 7 of the Amsterdam Treaty. Austria. politically isolated.
argued that the Europcan principle of sohdarity had been violated. The
Commussion and the European Parliament. however, maintained that the
declaration by the 14 heads of state and government and by the Europcan
Parliament were merely political declarations. The EU-14 member states
cited what they called Austrian racism and xenophobia as the reason tor their
joint action, and used this feitmotiv to sanction Austria. Many questions do
remain unanswered.

The reaction of EU member states to the political ascendancy of Austrian
racists. as they were named, leaves a lot to be desired. Some argued that
this reaction hid ulterior motives of sclf interest or had more to do with
states” internal political situations and the fear of "Haiders” in other EU-
countrics. all of which might influence clections and the overall political
situation in these countries.” That the introduction of sanctions was
recommended mainly by France contirms France’s pretence to a Iead political
role in Europe. The situation worsened after Haider began to address French
President Jacques Chirac and the Belgian government using not only
disrespectful but also very offensive terms, which made the =147 issue the
declaration even sooner.

* Commission Statement on Austria, http: “curopa.cu.int rapid’start egi-gu
“With the majority of 406 votes against 33, 60 abstaimed.
" £.¢ France. Belgium. Spain, Denmark.
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The declaration by the Commission and the European Parliament expressed
the pohitical will of these institutions. The declaration by the 14 member states,
its legal basis and its influence on the working of the EU institutions seem to
be more controversial still. Since the Presidency of the European Union can
only acton behalf of all member states. Portugal acting in the official capacity
as Presidency of the European Council and of the Council of the European
Union, had no right to issuc a declaration without consulting all EU-member
states®. From a very formal point of view. this declaration should be regarded
as a declaration issuced by onc of the member states, confirmed or shared by
the other 13 member states. Portugal was not able to act on behalf of the
Union since the representative of Austria had not been consulted. Morcover,
positions or actions of the Council should be based on the artucles of the
Treaty.

Portugal also could not have been speaking on behalt of the Union because
bilateral relations and not those at the level of the Union were downscaled.
and the Union has no right to interfere with bilateral relations. Since the two
first sanctions concern only bilateral relations, the sanctions remain fully
acceptable. But bilateral and multlateral EU-affairs arc difficult to separate
at times (c. g. bilateral meetings preparing EU-decisions).

Given the Commission’s duty to guard the provisions and values sct forth
in the Treaties, the Commisston’s worries about Austria’s rightist inclination,
expressed by the President of the Commission, are within the Commission’s
capacity, particularly as Romano Prodi admitted later doing “business as usual™
with Austria.

Onc scenario of the conscquences of the sanctions. fortunately
improbable, is the following: Austrian participation in the Union’s decisions
might paralyse the functioning of the Union, not to mention halt the
enlargement process, since these decisions require unanimity. In a very

direct. cfficient way, Austria may usc the sanctions to stop negotiations, if

its representatives arc not invited to take part in the mectings. Less directly.
1f the economic situation in Austria worsens as a result of sanctions (and its
cffects on tourism). and the Austrian contribution to the Union decreases.
the EU budget may not allow for enlargement in the near future, as previously
dcclared by the Union.

W, Hummer, W. Obwexer, Osterreich unter “EU-Quurantine™  Rechtsfragen der
Einflussnahme auf die Regierungshildung cines Mitglicdstaates. p. 3.
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In fact. the opposite scenario is more probable: namely, that Austria will
try to hasten the negotiation process. wisely understanding that a blockade of
negotiations would, in the eyes of some. only confirm the appropriateness of
the sanctions imposed. As Austrian politicians declared. Austria will continue
its pro-accession approach. Similarly, Austria probably will not hinder the
institutional reforms of the Union. The Austrian coalition. however. might be
used as an excuse by other member states of the Union to hinder enlargement
and reforms.”

The joint agreement of the 14, issucd before the coalition was formed
between the Freedom and the People’s Parties, was meant to prevent the
coalition from happening. The hasty “sanctioning” decision was made for the
sake of consistency with carlier actions, to protect the political credibility
of the 14 member states. Now the problem is how to procced further.
As often happens in such cascs, the “Austrian™ sanctions do not specify
any clear conditions to be met for their removal. Some politicians promised
to bring them to an end after a year, as if time could solve the problem. Others
conditioned lifting sanctions upon Haider’s resigning and/or the Freedom Party’s
[caving the coalition government. Some underline the nccessity of a change
in the character of the party. All demands demonstrated cither ignorance
of the relevant Austrian legal provisions or a lack of confidence in the Austrian
Judiciary. The Austrian Constitution, as a matter of fact, does not allow racist
or xenophobic partics to act on Austrian territory; such partics are explicitly
outlawed. This means that the sanctions introduced by the Union were of a
purcly speculative nature.

The principles enshrined in the European Convention on the Elimination
ofall Forms of Racial Discrimination, ratified by Austria, arc directly applicable
in Austrian courts. The same applies to the principles enshrined in article 6 of
the Amsterdam Treaty. These principles are the same as the Austrian ones.
which have to be compatible with the Austrian constitutional order. As such.
any law passcd by the Austrian Parliament that might constitute a violation of
the constitution and of constitutionally guaranteed rights can be brought before
the constitutional court. Likewise, any minister can be brought before the
constitutional court to examine whether his behaviour is compatiblc with the
law. If not. a sort of impcachment procedure can be initiated. Since the
Constitutional Court guarantees the observance of the principles of article 6

" E.g. France did not mention the EU enlargement on its list of priorities during its presidency.
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of the Amsterdam Treaty. and since Austria itselt has a mechanism in place
to control the work of the new government. what was the purpose of imposing
sanctions”

Austrian constitutional law does not explicitly forbid any party. Thercfore
the establishment of political parties 1s allowed as long as they do not violate
the constitution. I the statute of a political party is in violation of the constitution.
it cannot constitute a party, and the formation of the party 1s null and void> Even
it itis not explicitly laid down that the clection of a national-soctalist party 13
forbidden. if the party’s program violates constitutional norms, this party 1s
forbidden to take part in elections. So if only onc of the Freedom Party s aims
contradicted the constitution. it could not have been founded legally. If the
Freedom Party were a racist party. it would violate the constitution” and as
such it would not exist. It is therefore quite clear that law and order remained
preserved in Austria, and that the imposition of the sanctions was not triggered
by an illicitaction of the Freedom Party or its illicit origin.

The declaration of Lisbon has political consequences, and is bascd
not on a legal underpinning but on an cthical onc. In the understanding of
international law, the declaration is rather an agreement between the 14 heads
of statc or government, which they regard as politically binding and which
should be interpreted according to international law and not according to the
faw of the European Union.

The sanctions and particularly Haider’s resignation from the post of head
of FPO divided the representatives of the member states. While some, fike
the Italian Minister of Forcign Affairs Lamberto Dini, favored changing their
policy towards Austria to reflect their disapproval of the new government,
others. like his Finish homologuc Erkki Tuomioja. did not wish to follow the
policy created by France and Belgium. and still others saw such changes as
an cquivocal clectoral tactic.

Regan claborates yet another opinion. in a study produced by the Irish
[nstitute of Europcan Affairs. According to him. the decision of the *147
should be recognised as illicit and contradictory to the basic principles of
democracy, right to fair trial (to be heard) and fair and cqual treatment.

* L. Adamovich. President of the Austrian Constitutional Court. Massnahmen der EU-14.
Speech given hefore the French Senate on Apnil 26, 2000

" Because of the Bundesverfassungsgesetz (legal promulgation bulletin of the Republic of

Austria) of July 3. 1973 on the Implementation of the International Convention on the
Elimination of All Forms of Racial Discrimimation
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He accused the countries ol intertering in internal aftairs and the democratic
process. and argued that the declarations were a far ery from what is accepted
in the European Union legal framework. According to him, there are only two
possible ways of interpreting the declaration: either to recognise the decision
as one taken by the Council of the European Union, and therefore as
contradictory to law, or as a decision by the 147 and therefore to make the
Commission bring the case concerning member states’ violation of the
rudimentary principles before the court. since matters between member states
should be solved according to European law. He mentioned the decision of
the European Court of Justice according to which member states are not
authorised to settle their problems outside of the European legal framework.,
i aquis communautaire provides for the regulation in question. Articles 6
and 7 of the Amsterdam Treaty specify those measures that can be taken
against a member state that s violating the law."

According to article 6 ot the Amsterdam Treaty. member states are obliged
o observe the principles of liberty, democracy, human rights, fundamental
freedoms, the rule of law and other principles common to member states. Ifa
member state violates one of these principles. according to article 7 of the
Amsterdam Treaty. sanctions may be imposed. Sanctions may be imposed by
the Council, in a mecting composcd of the Heads of State or Government.
voting unanmously in favour of a proposal made by one third of the member
states, or by the Commission. after obtaining the assent of the European
Parliament, acting by a two-thirds majority of the votes cast, representing a
majority of its members.'! The article 7 procedure requires a discussion on
how to treat the member state in question. An imposition of sanctions must be
preceded by a statement from the Council declaring the existence of a serious
and persistent breach by a member state ot principles mentioned in article 6
(1). At the time the sanctions were introduced, no violation of the principles
of article 6 was cited. Also, a certain amount of time must pass to confirm
that a given breach 1s persistent in nature. Once-in-a-while-breaches do not
fall under article 6. How is it possible to commit a persistent breach. if sanctions
take effect the very moment a government 1s sworn in? Moreover, the
government of the accused state has a right to submit its responsc; this also
did not take place. Only once such a statement has been made can the Council.

"W Bohm [rische Studie belegt: Sanktionen sind illegal, Dic Presse. 05.04.2000.
I e 314 votes,
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by qualitiecd majority. decide to suspend certam rights. derived from the treaty,
ot the member state m queston. includimyg the voung rights of the representative
of the government of that member state in the Council. But the Council is not
authorised to suspend voung rights when unanimity among member states 1s
required. as i the case of enfargement or of stopping the conference. In
response to the situation which led to the imposition of sanctions. the Council,
actng by a qualtfred majority, mav decrde 1o vary or 1o revoke measures
taken previousiv under aruclke 7(25.

The T4 member states will decide on the interpretation of the sanctions.
[t goes without saving that attempts to discriminate against Austria will
constitute a violatton of European law.

The issuc of the “tour de capitales ™ performed by the presidency before
the summit meeting seems quite problematic: certain informal or ad hoc
mecetings ot the European Council. as they are not provided for by the Treaty,
also can be mterpreted as “bitateral.”™ They are considered to be integral parts
ot the deciston-making process of the Union as it currently functions. Since
they intformally contribute to the preparation of official meetings, they in practice
influence the decision-making process. The suspension of Austria’s participation
i unoftlicial meetings violates the non-discriminatory provisions shared by the
member states of the Union. Practically, It constitutes a breach of the loyalty
principle enshrined in article 10 of the Amsterdam Treaty concerning the first
pillar and article 11 (2)y of the Amsterdam Treaty concerning the second pillar!-

Member states™ withholding of support for Austrian candidates seckig
positions in international organisatons 1f such a person otherwise would merit

such support. may violate the non-discrimination provisions in article 12 (1) of

the Amsterdam Treaty.

Austria’s options for redress remain limited. Austria can take the 14
member states to court only based on their violation of the loyalty principle,
but a favourable finding will not entail any conscquences as they are not
provided for under article 10. What remains is the possibility of Austria’s
claiming its right to participate in the decision-making process. and the vague
possible Austrian influence in the political decisions taken by the European
fora. but sull the official ones. There is no possibility to claim the nght 10

participation m unoftictal mectings. 'so it might be considered as a breach of

CRORwawac Sunkge D4-kowobee Austrin wyprane asperny prawne. Biuletyn Ambasady
RPw Wiedniu,
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the procedural provisions. Mostprobablyv Austria will refraining from bringinge
the case before the court just 1o appease the public opinton and to convinee
the 14 member states of the mistake they committed. Austrians secking
postons inmternational organisatons and retfused support by the Unton on
the basis of therr nationality can demand that the decision be considered
violation of the non-diserimimation principle and be declared null and void

Arucle 21l provides that every ctuzen of the union may apply 1o the
Ombudsman against a Council decision, however. only it the Council s decision
was taken ino@oway mappropriate to the framework of the first and third
piliars,

The sanctions continue to be observed. Most probably. they will be covertly
suspended to allow participants not to lose face. which leaves the issue even

more unresoh ed.
Post scriptum

7 months later the sanctions were ifted after the promulgaton of the
report “the 147 had commissioned from a committee of three wise men under
the presidency of a former president of Finland, Mr Marwi Ahtisaar. The
report found the Austrian government “commitied 1o common European
values™. According to the further statements the members of the right-wing
party however “exploited xenophobic sentiments in campaigns (...} by
and large worked according to the government’s commitmenis”.

Ironically enough. the commitiee suggested the ereation of the mechanism
to “monitor and evaluate the commiment of individual member staies

with respect to conmmon European values™

SArtcle 1201y of the Amsterdam Treauwy.
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INTRODUCTION

Onc of the main features of the international legal system 1s the lack
ot compulsory jurisdiction, in the sense that the state must consent to bring
the case against it before an international court or arbitration tribunal. This is
a conscquence of the decentralised nature of the international legal system,
where the rule of self-help still plays a dominant role. The situation looks
different as far as the competencies of the Court of Justice of the European
Communitics (hercinafter referred to as ECJ) arc concerned. The ECI 1s
the main juridical body of the European Communitics, which ensures that in
the interpretation and application of the founding Treaties, the law 1s observed.
As far as the institutional aspect of the ECJ is concerned it must bedescribed
as an International court — court of international organisations. It was
created by the Treaties establishing the European Coal and Steel Community,
the European Economic Community and the European Energy Community'.
Each of the above-mentioned Treaties sct up its own court, but on the same

* Katarzyna Zajas - LI M. Ph.D. Candidate (Jagicllonian University. Cracow. Poland).

For the sake of brevity, referred to hereafter, respectively as the ECSC Treaty, the EEC
Treaty or EC Treaty (Article G (1) of the Maastricht Treaty on the European Union of
February 7. 1992 replaced the term “European Economic Community” by the term “European
Commonin™) and the Euratom Treaty,

day that the EEC Treaty and the Euratom Treaty were signed Member
States signed the Convention on Certain Institutions Common to the European
Communities, which replaced those three courts with one. common for three
communitics-.

The Court of Justice like other courts of international organisations, can
actonly within the limits of power conferred upon it by the Treaties. However,
the satd power can be distinguished in many ways from other international
Junsdictions: first and foremost its jurisdiction is much more extensive than
that of other international courts or arbitration tribunals as regards to the form
of action. types of decision available to 1t and the partics o the case.” This
article examines some aspects of so called international competencices of the
Court ot Justice. namely direct infringement actions against Member States
under the EC Treaty.* They are worth some attention, duc to their novelty in
comparison with traditional international juridical remedics agamst States. First.
the procedures under Article 169 and 170 will be deseribed.” Then the special

* According to Article 3 of this Convention the jurisdiction conferred on the ECJ by the LEC
Treaty and the Buratom Treaty .. shall be exercised by a single Cowrt of Justice... " Article
4 of the same Convention provides for that, upon taking 1ts duties the single Court of Justice
shall take the place of the Court established by ECSC Treaty.

“When 1t deals with actions against Member States and cascs concerning the mterpretation
and application of the EC Treaty, 1t acts like an international court. Its jurisdiction is like that
of constitutional courts when it ensures the conformuty of acts of the European Institutions
with the EC Treaty, which in the case 29483 “Les Verts™ was called “the Constitutional
Charter”, when it adjudicates on disputes relating to the division of competencics between the
Community and the Member States and when it arbitrates contlicts between the European
Institutions. 3 Finally, when it considers the action for annulment brought by individuals.
when it rules on disputes relating to compensation for damages provided for in the second
paragraph of Article 215 and Article 178 and when 1t adjudicates on disputes between the
Community and 1ts servants, it acts as an administrative court. It should be stressed that the
ECJ exercises also jurisdiction provided for in number of agreements. among which the most
important are: the Convention on Jurisdiction and the Enforcement of Judgements in Civil and
Commercial Matters signed in Brussels on 27.09.1968. the Convention on the taw applicable
to contractual obligations signed in Rome on 19.06.1980 and the Agreement on a European
l:conomic Arca signed on 02.05.1992 .

" Although actions against Member States are provided for under all founding Treaties. this
article will tocus solely on the ECJ jurisdiction under the 1:C Treaty. since in practice it turned
out to be of the greatest significance.

*The Amsterdam Treaty amending the EC Treaty has changed the numeration of articles (¢.g.
Article 169 1s numbered 226, Article 170 227 and Article 171 228) but in this paper [ will
stick with the old one which is more commonly known.
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procedures under Arteles 93, 100 and 2235 will be mentioned. Finally, the outcome
ot the ECT judgments under those procedures will be constdered. Essentiahy.
Fwill focus on the most characteristic feature of the these proceedings. features
which make these procedures workable ones and distinguishes them from sinular
actions under classical international Taw,

GENERAL REMARKS

Procecdings under Articles 169 and 170 of the EC Treawny are general
actions which may be brought o the ECT against Member States to establish
that they have infringed their community obhigations. Inaddition to these the
FC Treaty provides for some more expeditious infringement procedures like
those under Article 93 or Article 2235, Just to mention, sinee 11 s not a subject
of this paper. apart trom those direct actions against Member States the EC
Treaty provides for unique under international taw. possibility of private parties
o control the compaubility of Member States " behaviour with Commumity
law. through the procedure under Arucle 177 of the EC Treaty!

Article 169 and 170 constitute two alternative procedures. Under the former
it1s the Commission which 1s empowered to bring an action, while the later
eives the same right 1o Member States. Although they are two distinct
procedures, they have many common features. Firstly, both of them enable any
Member State to be held responsible for its breach of the provision of the EC
Treaty and Community acts issued in accordance with the EC Treaty. Secondly,
both the Commisston and Member States may bring an action against another
Member State without having 10 show a direct fegal interest apart from the
aeneral interest in the observance of Community law.” In several cases. Member

“In short. Article 177 provides for that in any case pending betore a national court in which the
question of Community law 1s raised. the national court may and in some instances be obliged to
refer the matter to the ECT. However. the main purpose of these proceedings is to ensure uniform
application and interpretation of Community faw in all Member States. but in practice it turned
out to be quite an eftective mcan of sceeuring rights claimed under Community Jaw and thus
torcing Member States to change their law as to be i accordance with Community provisions.
Both of these articles mention “oblivations under this Treary (7 which alwayvs have been
mierpreted as obligations artsing directly from the Treaty and those arising from acts of
Community msttutions.
“Artele 169 and 170 merely state that “/f the Commiission (4 Member State) considers that
a Member Stare has patled to il an obiganon under thes Treany . no additonal premuses
are required to start an action.
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States have pled the Tack of locus standi of the Commission (¢ Member
State). but every time the ECTroundly rejected that arcument” Thirdly. for
both the Commission and a complamning Member State to mitiate a suit, there
IS no neeessity 1o prove that their interest or the mterest of the Community
has been affected or harmed by the breach The wording of both Artcle
169 and 170 indicates that the onlv conditon which must be fultiled to start
proceeding 1s a Member State tailure o observe Community obligations.
No additional clements like the interest prejudiced are required.” Fourthly in
contrast with general principles of mternational faw, they are both of
compulsory character in the sense that 1t a Member State (the Commission)
wants to hold another Member State responsible for the breach of community
obligations. it can usc only the Article 170 (169) procedure. " Another
characteristic feature of the said procedures is the ECT exclusive jurisdiction
over those disputes. This means that no other dispute settlements are avatlable
to Member States in this regard. as well as self-help.'= Sixthly. under both
of these procedures the Commission plavs a key role. Finally, 1t 1s worth
mentioning that under any of those procedures the theory of interdependence
of obligations in international law may be claimed as an excusce for adefault. In
other words. the very fact that the interest of the Member State accused of
the breach of its oblizations was aftected by other party (other Member
State or Community institution) tatlure to observe Community law can not
serve as an exuse.'m A Member State also may not plead internal
cireumstances in order to justify a failurce to comply with its obligations.™”

Seeeeg. Case 176 73 Re French Merchant Seamen where the LCT said. thatThe Comniission
in the excrcise of the powers which it has under Article 155 and 169 of the Treaty does not iy
1o show the exisience of a legal interest. since (n the general viterest of the Comnuoiiy its
function is t ensure that the provisions of the treaty are applied by the Member States and to
note the existence of any failure to fulfil the obligution deriving theretronowidy the view (o bring
it to an end. " Simlar opinion the ECT expressed i the case 422 92

= Ch. Grav, Juridical rjemedies in internationaf faw. Oxford 1987, p. 130-131,
Sce. respectively Article 2270 182 and 226 the EC Treaty.

2Seearticle 219 and ECJ opiton 191 on the European Economic Arca Agreement.

“See. e Case 90 and 91 63 Commission v Belgium and Luxembourg. where the governments
have ratsed the argument that they had to Jay their own protective import duties, siee the
Council had delaved the setting up of a common orgamsation for dairy products. In their
opinion. the Council's default was an excuse tor their breach. The BECT rejected this plea as
having no place m the conmunity Jaw,

“See e Case 39 88 Commission v lretand 1990 ECR 1-4271

"
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ARTICLE 169 PROCEDURE

Arucle 169 provides:

“lfthe Commission considers that a Member State has failed to fulfil
an obligation under this Treaty, it shall deliver a reasoned opinion on
the matter after giving the State concerned the opportuniity to submit ity
observations.,

[1 the State concerned does not comply swvith the opinion within the
period laid dovwn by the Commission the later may bring the matier before
the Court of Justice.’

Generally speaking, the procedure can be divided into two separate phascs.
The first one takes place before the Comnussion. constituting a kind of
compulsory pre-litigation, administrative procedure. In practice, before the
tormal procedure 1s started the Commission writes a letter to the State
concerned, n which 1t warns the State of 1ts breach and invites the State’s
comments. As Brown and Kenedy state, in two cascs out of three 1t settles
the matter.”™ If it does not bring the satistactory solution, the Commission
may take the first formal step — invite the State concerned to submit 1ts
observations on the alleged breach. If the Commission constders the State’s
explanations or its undertakings as unsatisfactory. it may issuc a rcasoned
opinion to define the subject-matier of the dispute, measures necessary for
the State o undertake in order to be in accordance with the Treaty and the
deadline for comphance'. If the State docs not comply with the opinion,
within the prescribed period of time, then the Commission may make a written
application'” and bring the matter before the ECJL thus starting the second
phasc of the procedure. It should be mentioned that the State’s compliance
with its obligation after the deadline has passed does not prevent the
Commission from bringing the matter to the Court. The Commission may
then withdraw such action, however it is not entirely the Commission’s decision.
The ECJ retains an interest to continue the case since its judgment may be of

*L.N. Brown. T. Kenedy, The Cowrt of Justice of the Ewropean Communities, London
1994, p. 108,

- Scee the second paragraph of Article 169,

" The contest and tormal requirement of that application is regulated by Article 19 of the
Protocol on the Statute of the Court of Justice of EEC Treaty and Article 38(1) (¢ ) of the rules
of procedure. Thewv require that an application shall indicate specific complaints on which the

ICT s asked to rule.
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substantive interest as the basis of the Member State’s responsibility for the
damages suftered by other Member States. Community or private partics as
a result of the sard Member State’s default.”™ The Court of Justice has two
possibilitics — to rule on the merits of the case or dismiss it as inadmissible.

The most disunguished feature of this procedure is the Commisston's
participation. Undoubtedly the Commussion plays a central role under that
procedure. This an important significance. since the Commission is an institution
independent of Member States. which is to act as a guardian of the Treaty
having on mind the general interest of the Community.” The Commission’s
importance under this procedure is showed in different aspects of its
functioning. First and foremost. its affords and steps taken during that stage
of the proceeding often resolve the dispute. Each vear the Commission starts
more than one thousand proceedings. However, only a small pereentage of
them are referred to the ECJ, which 1s clear evidence that the pre-litigation
procedure before the Commission turned out to be a good procedural solution,
which made the whole procedure quite an cffective instrument against the
defaulting Member States.™ On the other hand. its principal role follows from
the competencies it enjoys under this procedure. According to academic
writing™' and established case law™, it is for the Commission to decide whether
or not to deploy the procedure. The discretion it enjoys in this regard makes it
impossible for the third parties to challenge that decision. In the case Star
Frutt v Commuission, the ECJ stated that:

“However, it is clear from the scheme of Article 169 of the Treaty
thar the Commission is no bound to commence the proceedings provided

Jor-in that provision but in this regurd has a discretion which excludes

the right of individuals to require that institution to adopt specific
provision. (...) In the event that the State does not comply with the opinion
within the period allowed that institution in any event has the right but

~* Such opinion was expressed by the ECJ in the case 3972 Comnmussion v Italy 1973 ECR 101
“Article 155 expressly states that: “/n order to ensure the proper functioning and the
development of common market, the Commission shall ensure that the provision of this Treaty
and the measures taken by the institutions pursuant to the Treany will be allowed (...). "

' Quoted after R. Bicber. Case C-52/90, Commission v. Kingdom of Denmark. {1992],1-2187
and Casc € 362/90. Commission v, Italian Republic, [1992].1-2353. CMLRev.. 1993, No 30 p.
1197,

“'See R.Bieber.op. cit.p. 1197 and A. Amull. The Euwropean Union and its Court of Justice, p. 23.
= Sce. for example, Case 415/85 Commission v Ircland [1988] ECR 3097, Case 191795
Commission v Germany. Case 24787 Star Fruit v Commission [1989] ECR 291,
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not a dutv to apply to the Court of Justice for a declaration that the
alleged breach of obligation has occurred ™ ™

The Court of Justice expressed a similar opinion in the case. Commission
v Germany.™ In other words. the Commission decides on its own whether to
start the proceeding. when to start it or whether to bring the matter before the
Court. Also the Commission’s motives In commencing proceedings are not
relevant.”” The extent of the Commission’s discretion in this regard can be
pertectly illustrated by the case. Commission v Germany* The Commission
brought the action against Germany for failure to comply with various Council
dircctives on waste. At the time when the proceeding took place. the
Community had changed its policy in that ficld along the same line as that
followed by the German legislation. Germany pleaded that the action should
be dismissed since it had lost much of its purpose. The Court of Justice also
showed its astonishment that the action was brought after so much time since
the Directive was issued, however it did not agree with Germany that 1t was
a good enough reason to dismiss the case. On the contrary, the ECJ ruled that
the Commission had the right to decide on its own. when it should start the
proceeding and that there was no law. which would enable the ECJT to revicew
that discretion. =

Also the rules of internal procedurc the Commission should follow
deciding whether to bring procecdings. to large extent. arc left to the
Commission’s discretion. Thus. in the case Commission v Germany™ it was
argued that the proceeding was inadmissible because the reasoned opinion

> Case C-247 87 Star Fruit v Commission {1989] LCR 291, par. 11 and 12

“Case C-191 95 Commission v Germany ([1998] ECR.

2 Gee Case 41585 Commission v Ireland [1988] ECR 3097, In the case Ircland pleaded an
inadmissibility of the application because in its opinion there was a political motive behind the
Commission’s application to the Court and such a motive was not a proper basis for an action
pursuant to Article 169 of the EEC Treaty. In response. the ECJ stated that “That argument
cannot beupheld. In the context of the balance of porwers between the mstitutions laid down in
the Treaty, it is not for the Court (o consider what ohjectives are pursucd i an action brought
under Article 169 of the Treaiv. Its role is 1o decide whether or not the Member State in question
has failed 1o fulfil it obligations as alleged (...) an action against a member State for failure to
/u[/;/ its obligations, the bringing of which is a matter for the Commission in its entire discretion,
is objective in nature.

* Qe Case 422°92 Commission v Germany [1995] ECR 1-1097.

Ihidem. par. 17.

™ Case 19195 [1998] ECR 291,
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and the application to the Court was made by a single Commissioner instead
of the Commission acting as a college. The Commission defended that the
tactual and legal background of the case were available to the Commissioners
when they were making the decision to issue the reasoned opinion and to
commence the action belore the ECH However. the number of proceedings
did notallow the whole Commission to decide on the wording and the form of
the reasoned opinton and the applicauon to the Court. The ECT agreed with
that explanation and stated that such procedure was in full respect with the
principle of collegiate responsibility of the Commission and as a result 1t
constdered the action as admssible -
The wide range of the Commission’s prerogatives in the first phase
ol the procedure 15 a consequence of the very character of this stage.
Efforts the Commussion undertakes during that phase resemble more political
management and diplomatic means of solving international disputes than
This however should not mean that the Commission is
not obliged to follow procedural requirements laid down by Article 169.
The wild discretion and flexibility of working methods end when a case
rcaches the ECI. There were many cascs where the ECJ dismissed the
Commission’s application because of non-observance of the formal
requirement. especially during the pre-litigation procedure and because of
the the alleged infringement in the application was not identical with that
in the reasoned opinion. The case. Commission v Kingdom of Denmark,
and the case, Commission v Ttalian Republic, are good examples.'! [n the
first of the above-mentioned cases the Commission alleged that Denmark
had crroncously applied the Dirccuve 83/82 on tax exemptions within
the Community for certain means of transport temporarily imported 1nto
onc Member State from another. In its reasoned opinion, the Commission
mercly cited two cases which were brought before the Danish court as
an cxample of the false interpretation of the above-mentioned directive.
No justification of the alleged violation of the obligation to co-operate
was mentioned. Also the application to the Court did not include the details
of legal and factual aspects of the casc and within the scction dealing
with points of law. only the reference to some provisions of the above-
mentioned Directive, several judgments of the ECJ and some articles of

ANl

juridical ones.

TACAmull op. citLp. 23,
1 Garstka. Rozsurzveanic sporow w Unii Europejskief. 1.0d7 1998, p.65.
Y Respectively C32°90, [1992] ECR. 2187 and € 362790, [1992] ECR 1-2352.



the EC Treaty were made. The ECJ dismissed the application. It pointed
out that the correct application of the Article 169 requires the Commission
to indicate in 1ts reasoned opinion the precise complaints on which the Court
was supposed to rule and at least a summary of the aspects of law and
facts on which those complaints are based. The same applies to the written
apphcation.’* Both the reasoned opinion and the application in the present
case did not tulfilled those conditions, the Court stated. What 1s more
important. it refused to examine the Commission’s objection that Denmark
had failed u fulfile the obligation to co-operate, since for the first time it was
mentioned only during the written proceeding. No such argument was raised
in the reasoncd opinion.™

The Commussion's application in the second of the above-mcentioned cascs
was also dismissed because of Commission's procedural infringements but
were of a different nature. As in the previous case. the implementation of
Community law was in dispute, this time the Council Directive 77/62 on co-
ordination procedures tor the award of public supply contracts. The
Commuission argued that the offer for the supply of several products, among
others, fresh beef made in 1988 by the Local Healthy Authority of Genoa,
was in breach with Article 23 of the 77/62 Dircctive as far as the requirements
for tendering the supply were concerned. The ECJ followed the opinion of
the Advocate General Lenz and declared the case as inadmissible because
the cftects of the supply contract made, as a result of the offer in question,
became exhausted in their entirety before the Commission’s second opinion
was 1ssued and the subsequent notices for tenderin 1990 and 1991 no longer
contained the disputed conditions ™

Those cases clearly show that the Court of Justice from the beginning
has been trying to preserve the balance on the onc hand between the
ctfectiveness of that procedure and on the other the formal requirement
provided for in Article 169.

“ The paragraph 17 of the jugdment states: “With the reference to the admissibilin of the
application, it should be noted that (...) the Commission must indicate, in any upplication mudc
under Article 169 of the Treaty, the specific complains on which the Court is asked 10 rule and,
at the very least. in summary form the legal and fuctual particulars on which those complains

are hased.”

“In the explanation of its standpoint. the ECJ states that: “Since the object of the Article 169
procedure was determined by the pre-litigation procedure and by the same arguments and
pleas, the alleged violation could not be examined by the Court.”

Y Case 362790 [1992] ECR 1-2353. p. 11 and 18.
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ARTICLE 170 PROCEDURE

. As 1t was mentioned above, this procedure enables a Member State o
bring another Member State before the ECJ. if it considers the later 1s in
breach with its community obligations. ™

Like Article 169 procedure that divides the procceding into separate phascs.
the first one is of a compulsory character and takes place before the
Commission. Article 170 expressly states that:

() Before a Member State brings an action against Member State
Jor-an alleged infringement of an obligation under this Treaty, it shall
bring the matier before the Commission. ™ '

When the Commission receives such acomplaint, it must deliver a reasoned
opmion, as under Article 169. Most of what has been said about the
Commission role and competencics, formal requirements and the contest of
the Commussion’s opinion under Article 169 procedure. applics to that
proceeding. However, in contrast, according to Article 169 procedure, the
lack of a rcasoned opinion is not an obstacle to bring a matter before the
ECJ. Namely. if the Commission does not deliver the opinion within the
prescribed period of three months — the complaining Statc may bring the
defaulting State before the ECJ. Also in the case that the Commission does
not tind the alleged infringement. the State may bring 1t beforc the Court of
Justice,

Arucle 170 procedure, in contrast with that under Article 169. is not used
very often. This is readily understandable, since cvery direct confrontation
between Member States touch the tender nerve of national sovereignty and
1s better avoided by leaving it to the Commission to initiate any suit’* Actually,
only one case to date has proceeded to judgment. This is the case, France v
United Kingdom. which the United Kingdom was declared to be in breach of

S Artcle 170 provides for ot Member States which considers that another Member State has
failed to fulfil an obligation under this Treaty muy bring the matter before the Court of Justice.
Before a Member State brings an action against Member Stute Jor an J//ugm/[11/)'/'/1;[(/)1&1/ of an
obligation under this Treaty, it shall bring the matier before the Commission. The lC()HIHIi,S‘J\'[{)II
shall defiver a reasoned opinion after each of the States concerned has been given the opportunity
(o submit (1s own case and its observation on the other partv's case both orally and in vriting.
I the Commission has not delivered an opinion within three months of the date on which [/‘11’
matter was brought before it. the absence of such opinion shall not /}i'e\'em the matter from
heing brought before the Cour of Justice.” 7’

*“H. Schermers, D. Waelbroed, op. it p.114.
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its treaty obligations by adopting nattonal measures governing the mimimum

size of mesh for fishing nets used mits territonal waters*
PROCEDURES UNDER ARTICLES 93, 100A(4) AND 225

Apart from the above described general infringement procedures. the EC
Treaty provides for three exeeptional proceedings m the case of a2 Member
State’s farture to fulfil its obligatuons, namely procedures under Articles 93.
100at+) and 225 All of these proceedings dispense with the Commission
dehivering a reasoned opinion concerning what undoubtedly makes them more
cxpeditious procedures than the ones provided for in Articles 169 and 170,
These exceeptional procedures have been created in order to resolve disputes
concerning matters i which time i1s important and any State’s breach of its
obligations mentioned in these Articles require a guick reaction. Thus, Article
93 deals with a State aid to industry. Article 100a(4) concerns improper use of
the right to opt out from harmomsing measures adopted for the establishment or
functioning of the internal market. Finally, Article 225 deals with disputes about
improper use of powers provided forin Articles 223 and 224 of the EC Treaty.

Article 93 procedure 1s the one most often 1n usc. It cnables the
Commission to take some measures against a Member State which aid. in
the opinion of the Commission, distorts or threatens to distort competition
within the common market. In such a situation the Commission shall first
give the notice to the State in question to submit 1ts comments. Only then
the Commission may deeide that the State concerned shall abolish or alter
such aid within the presceribed time-himit. while stating a dewailed reasoning
on which 1ts decision is based.™ That deciston 1s a binding act in the scnse
that the State 15 obliged to follow its provision and that the State may challenge
1t before the Court of Justice under Article 173, If the Member State
concerned does not comply within the pertod laid down in the decision. the
Commission or any interested Member State may bring a reluctant State
dircctly before the ECJ. As follows from above, the main difference between
the procedure under Article 93 and that under Article 169 1s the tact that
under the former the Comnussion 1ssucs a binding decision. while under the

U Case 141778 [1979] ECR 2923,
* See Case 4] 93, France v Commission [ 1994] LOR [-1829. The Court stressed in this case

that such detarled reasoning 1s needed to enable the Court to rule on a case.
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fater merely an opinion. ™ The requirement o bring the reluctant State before
the Court of Justice in order to force it to improve its conduct is the same
under both articles.

Another exceptional infringement proceeding is the Article 100a(4)
procedure, which was added to the Treaty by the Single European Act in
connection with the completion of the single market. Article 100 of this Act
provided a quahfied majority voting in the Council on the measures which are
connected with the establishment or functioning of the internal market. But at
the same time the said Article | gave certain Member States the right to opt
out tfrom such harmonising measures on grounds of major needs. specitfied in
Article 36, the proteetion of environment or working environment. If a State
wants to use that possibility of opting out and stick with its national regulations
onmatters which normally belongs to hrmonising measures it must first notity
those national provisions to the Commission. The Commission’s task is to
verify whether those provisions are in accordance with the Treaty. When the
Commission finds that the provisions are not a mean of arbitrary discrimination
and do not put restriction on the trade between Member States. it shall issue
a positive decision if not a negative one. That decision. like the one under
Article 93, has a binding force and may be challenged under Article 173, 1f
the State concerned makes improper use of the right to opt out the Commission
and_another Member State may refer the casc to the Court of Justice under
Article 100a(4).

Finally, Article 225 procedure enables the Commission and cvery Member
State to bring a case directly to the Court of Justice against the State which
has made improper use of the powers provided for in Article 223 and 224 of
the EC Treaty. Those Articles deal with the common provision on the production
and trade of arms and military equipment. They also provide for the possibility
of'a Member State to opt out from such common policy in order to protect its
national safety. Again in these proceedings. Member States and the
Commission avoid the time consuming pre-litigation procedure, which is
indispensable under both Article 169 and 170 of the Treaty.

“In this regard. that procedure resembles the procedure under Article 88 of the ESCS Treaty
where the Comnussion gives a binding decision. However, in contrast with Article 93 proccduré.
in the procedure under Articte 88 the Commission does not have to sicge the ECJ with the
matter to force the reluctant member State to comply with the decision. since the decision
under Articte 88 has its own sanction.



EFFECTS OF JUDGMENTS

Although 1t does not follow directly from the wording of the P( Trcaty. il
1s indisputable that the Court of Justice _]udgn.]cn.ts ur‘ldcr all of t\hlc d’b()\ LI
mentioned procedures are only declaratory. This view is r‘cprcscntg b\ lm‘ci;f
academic writers.*” Also the practice shows that the EC‘J rcstr‘zilns itsc |
from stating that a Member State has or has not failcd to fulfil its L‘ommumly
obligation; Any attempts to convince the ECJ that 1t should 2o further and
awa;d damagcsvin favour of those whose interest lms been attected b) the
infrinﬁcmcmt annul the offending nationals measures or issuc ordcrs, ha§ tallcd’,
I hasuncvcr even made any attempt to declare that there 1s an olbllgat‘lon by a
Member State to take certain measures. In the case France v Un’ltcd Klngd011j.
Advocate General expressly stated that in his view 1l?€ Court’s ruling unqtr
Article 170 1s of a purcly declarator character™ Thc EC ?l. uctually, hds I]C,\Sl\
directly pronounced on this matter. me:cx:cr, n ccrtgm cases 1t has n;cj Lv
some indications that 1t is of the same opinion. Thus. in thg case H‘umb L} \l
Belgium, concerning the Member State’s breach of the provisions ot Protoco
on };rivilcgcs and immunitics of the ECSC the ECJ sl‘atcd tha‘t: | .
“The Courts jurisdiction to rule on any a’zspufg ! c/afm/g t}(;CrSIé
application of the protocol on the prz'\ft./eges and mzn‘mnzll‘m of “.C - y
does not enable it to interfere directly in the /eglslanonlm admmm;) (ITI'()'
of the Member State. Therefore the Court cannot on its 0«“:” aut 1011‘!.)\;
annul or repeal laws of a Member Sate or administrative mfis.l;-’,(/é
adopted by its authorities. (... ) Article 171 of the EEC Treaty and Artic

143 of the EAEC Treaty which merelv attach declaratory effect to the

decisions of the Court in cases of fuilure to comply swith the T)'Gfll{@x,
albeit 0/7/1'?1’)1@7 the Member Stares to take the necessury measuies 10
' “with the judgment. ™ .
wm}l)l/i‘tll‘c”casc. L/a Pfocurcur de la Republique v Watcr.kcyn‘, the ECJ ag‘alp
made some suggestions of a declaratory nature in 1ts rullmgs n gascslaga?nst
Member States, staung that such rulings could not directly give rights to
individuals under national Jlaw.*

. N . ‘ an
" For example. A Armul. op. cir p.29. DL Lasok. op. cit.p. 123, Ch. Gray. op. it p 122,
“ Case 14178 {1979] ECR 2923,
" Case 660 {1960] ECR 539, par. 2. o
Pltsard that = () If the Cowrt finds in proceedings under Article 1.69 ! 170 of the 7)((171_‘\‘ I/m.l
a Membey Stute s /L'Qi.vlclli()/l is incomputible with the obligationwhich it has under the Treaty.
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The opinion of a declaratory nature of the ECJ Judgment under Articles

169170 and their equivalents to a large extent s assumed from Article 17 I
which deals with the execution of the said judgment. Paragraph 1 of that Article
when providing for that Clf the Court of Justice Jinds that a Member Siaic
has failed to fulfil an obligation under this Treary (...) " indireetly indicates
the context of the ECJ ruling under Article 169, 170 and their cquivaients. the
context which restrains the statement of whether the State’s conduct in question
consttutes the alleged breach or not. The same Article indicates that the EC'J
Judgment does not have executory force, since essentially. it is left 1o the defaulting
Member State to comply with its Treaty obligations** Such mterpretation of
Artiele 171, can be found in some of the Court’s cases. Thus, in the case La
Procurcur de [a Republigue v Waterkeyn. the ECJ said that:

“All the instinitions of the Member States vwhich the Court Jinds o
have failed 1o fulfil an obligation under the Treatv must in accordance
with Article 171 of the Treaty, ensure swithin the Jields covered by their
respective powers that judgments of the Court re complied with. Jf the
Judgment declares that certain legislative provisions of « Member State
arecontrary to the treaty the authorities exercising legislative power wre
than under the dury to amend the provisions in question so as to make
them conform with the requirement of Community law. For their part the
courts of the Member State concerned have an obligation to ensure when
performing their duties that the Court's Judgment is m))ﬁpi/c}d with, '

The cited ruling also indicates that the Member State, which has been found
by the ECJ to be in breach of its obligations, is not absolutely frec when choosing
the manner in which it complics with thosc obligations. The Court of Justice
suggested that when it agreed with the Commission that the State in question had
infringed its obligations. there was no doubt that the State should remove (change)
the acts, indicated by the Commission in its reasoned opinion and its application as

the courts of that State are bownd by virtue Hoswever, it should be undersiand that where the
Court has found that a Member State has failed to comply with a provision of Communiry law
having direct effoct in the national legal orders the rights occurving to individuals derive nos
from judgment finding that the Stare has failed 1o fulfil s obligations but from the actiual
provisions of Communine law,”  Case 314/8] [1982] ECR 4337 par, 14,

 The first paragraph of Article 171 provides for: ™ /. If the Cowrt of Justice finds that a
Member State has fuiled 10 fulfil an obligation under this Treaty. the Siate shall be required 1o
take the necessar: measures 1o complysvith the judgment of the Court of Justice.”

*Case 31481 [1982} ECR 4337 par. 13 and 1.,



those which had grven the rise to the breach. in orderto improve its behaviour.
The fact that the ECJ judgment in infringement proceedings is only declaratory
and that in those proceedings the ECJ has no possibility to award damages
or to make national measures repealed of or to require rights for individuals
docs not mean that the proceedings have only political dimension. It should
be remembered that the Court’s ruling on those matters might cstablish a
basis responsibility of a Member State to another Mcember State, to the
Community or to an individual.** Having such ECJ judgment other Member
State or individuals attected by the Member State infringement of Community
provisons mayv succesfuly held the said State liable for demages n others
proccedings under Community or national law.

As far as the execution of the ECJ rulings in infringement proceedings is
concerned, Article 171(2) provides that if a State has fatled to comply with the
judgment, the Commission may start a proceeding against it issuing a rcasoned
opinion as under Article 169 and 170. If the State does not comply with that
opinion within the prescribed period of time. the Comnussion may bring the
case to the ECJ to declare that the State concerned has breached its obligations.
The reluctance of'a State to comply with a judgment gives also the right to start
Article 170 procedure.*” It should be noted, here, that in the original text of the
Treaty there were no sanctions for no-compliance with the Court’ rulings (the
only sanction was the threat of a further proceeding pursuant to the above-
mentioned Article 171 (2) —which can hardly be called a sanction). The situation
changed when the Maastricht Treaty came into force. That Treaty added to
Article 171 the possibility to imposc financial sanctions on Mcmber States,
which fail to comply with the ECJ rulings against them. The Court of Justicc

* The ECJ expressed that opinion among others. in Case 3972 Premiums for reducing Dairy
Production {1973] ECR 101.

" The sccond paragraph of Article 171 provides for: =2 If the Commission considers that the
Member State concerned has not taken such measures it shall, after giving the State the
opportunity 1o submit its observations, issue a reasoned opinion specifving the points on which
the Member State concerned has not complied with the judement of the Court of Justice. If the
Member State concerned fails to take the necessary measures to comply with the Courts
judgmients within the time-timit laid down by the Commission, the laiter may bring the case
before the Court of Justice. In doing so it shall specify the amount of the lump sum or penalty
pavment 10 be paid by the Member state concerned which it considers appropriate in the
circumstances. If the Court of Justice finds . that the Member State concerned has not compiled
with its judgment it may impose a lump swm or penalty payment on it. This procedure shall be

withowt prejudice 1o article 170.7
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can exercise that power only on application by the Commission. which is
obliged to specify the amount of that sanction. it considers appropriate. when
plgadmg to use such a sanction.™ This means that when a Member State
br‘l.ngs anaction against another Member State under Article | 70. the possibility
of tmposing financial sanction in such a proceeding is excluded. This possibilil;'
Lfndoubtcdiy reinforees the whole system of juridical remedics against Mcmbc}
5F21t§: .howcx'cr, the ECJ ruling in Casc Francovich and Others. to some extent.
diminished its importance. In that case. the Court of Justice stated that there
was a principle inherent in the system of the FC Treaty, in which Member
Stalcx that breached their Treaty obligations were lable to compensatc the
individual who suffered loss as a result* This principle compensates for the
shortcomings of the infringement actions against Member States following
from the declaratory nature of the FCJ judgment. i
[t1s worth mentioning that the Court of Justice’s resistance to go further
than just stating the alleged State’s breach of Community obligz;lions has
occurred or not, contrast with the International Court of Justic&s attitude.
The International Court of Justice, for a long time, has been of the opinion
Fhat when instruments confer on its jurisdiction over disputes concerning the
mtgrprctation and application of treaties, they shall be understood as giving it
Jurisdiction to award damages. l

CONCLUSIONS

As follows from the above. direct infringement actions against Member
States of the European Community provided for under the EC Treaty represent
a distinct departure from the basic principles of international law. In the first
place. it should be stressed that the purposc of the said actions is slightly different
than the purpose of infringement proceedings before the International Court of

™ The Commission has issued special guidance on the application of Article 171 called.
“Memorandum on Applying Article 171 of the EC Treaty " which was published in OJ 1996 C
2426 and inaddition to it. "Method of Calculating the Penalty Pavments Provided for Pursuant
todrticle 171 of the EC Trearv”, published in OJ 1997 C6372.

f" Joined Cases C-6'90 and C-990 [1991] ECR 1-5357. par. 5,

" This view was represented, e.g.. mthe case Germany v Ireland and Wimbledon. Also the
Permanent Court of International Justice in the case, Chorzow Factory. assumed that it had the
power to award damages when it had found the State o be in breach of international law. in
spite of the lack of an expressed provision in this regard. See. Ch. Gray., op. it p. 60-64.
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Justice. Articles 169, 170 and their equivalents are designed to secure comphiance
with Communtty law rather than to prevent injury to Member States. That 1s
why, neither the Commission nor a Member State has to show what harm 1t (or
the Community) has suffered as a result of the defaulung Member State’s
breach ot its Community obligations, while under the international law this 1s
one of the essential premises, which has to be proven to win the case. Secondly.
the 1:C Treaty confers upon the Court of Justice obligatory jurisdiction to rule
on disputes between Member States concerning the application and
interpretation of the Treaty, while under traditional international law the
enforcement ot treaties” obligations is rather a matter to be settled amongst
the Contracting Partics themselves and the Parties are {ree to choose dispute
resolution mechamsms. Thirdly, the ECJ junisdiction over the above-mentioned
disputes 1s exclusive: Member States are not allowed to resort to any other
method of dispute settlement than that expressly stated in the EC Treaty. In
this regard. they are also not allowed to resort to any unilateral countermeasures
provided for 1n nternational law. Fourthly, in contrast with infringement
proceedings before the International Court of Justice, in infringement actions,
the Commission (respectively a Member State) does not have to prove it hasa
particular legal interest in bringing a casc against a Member State. Such an
interest derives from the Treaty itselfl " Another characteristic feature of
infringement actions under the EC Treaty is the fact that they can be brought
not only by States. but also by the Commission, the body independent of Member
States. Normally, solely States are empowered to bring such actions before
international courts. Sixthly, the EC Treaty provides for. unknown under
international law, the possibility of imposing on the reluctant Member State, a
lump sum or penalty payment. Finally, unlike judgments of the International
Court of Justice in contentious cascs, the ECJ judgment in infringement
proccedings 1s of a purely declaratory nature. no award of damages 1s possible
for those whose interest has suftered by the State’s breach of its obligations.
All the above-mentioned unique features of infringement procecedings under
the EC Treaty and they innovations together with the preliminary ruling
procedure let the Communitics to build workable and quite efficient system of
legal remedies against Member States™ breaches of Community Law.

© The guestion of focus standi of complaining States before the international court 1s often
risen and every time that State has to prove its interest in bringing the case - ¢.g. The Wimbledon
case. PCII Series Ao 1.
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MISCELLANEA IURIS GENTIUM No. 3-4/2000-2001
JAGIELLONIAN UNIVERSITY CRACOW

STANISLAS OF SKARBIMIERZ

by

Kazimierz Lankosz”

Stanislas of Skarbimicrz, from Latin Stanislas de Scarbimiria, (born
circa 1360, died in 1431) was born in a townsmen’s family in a placc which is
currently called Skalbmierz. A Cracow canon and professor of the law faculty,
which at that time consisted almost exclusively of canons, became (in the
year 1400) the first rector of the restored Cracow Academy. He was re-
clected to this post in the year 1413, Stanislas of Skarbimierz was the author
of several hundred sapicntial sermons (sermones sapientiales) devoted to
the problems of faith and morality, whose copies have been preserved until
the present day. Three of the above sermons deserve special attention in the
context of studies of the medieval Polish doctrine jus gentium. The sermons
in question arc: Sermo, quod sapientia sit armis belicis praeponenda and
Consilia contra astrologum Henricum Bohemum, in which reverting back to
the teachings of St. Thomas Aquinas, Stanislas presented the possible dangers
to the statc and the actions one should undertake to remove them. Among
others, he also emphasised the universal and absolute power of the natural law.

Undoubtedly, the most interesting and most fully rescarched scrmon is De
bellis iustis (On Just Wars — as onc 1s able to read in one of the manuscripts).
Another manuscript bears the title De bello iusto et iniusto (On Just and
Unjust War). Most probably, the latter sermon dates back to around 1410 (or,
which is less likely, to around 1414) and belongs to the so-called university
scrmons that constituted one of three fundamental forms of teaching at medicval
universities (legere, disputare et praedicare). Such sermons were addressed
not so much to the faithful taking part in the scrvice, but to university students and

* dr habil. Kazimicrz Lankosz - professor of law. Chair of Public International Law. Jagicllonian
University. Cracow. Chair of International and Comparative Law, University of Economics, Cracow.
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professors, and often to members of the royal court. the magnates, and kn}ighls as
well as the clergy. In contemporary times. their counterpart would most likely be
an academic dissertation, article or published academic paper.

De bellis iustis was translated into Polish. subjected to academic analysis
and saved from oblivion by Ludwik Ehrlich. The most complete and exhaustive
analvsis of the above sermon is to be found in Ehrlich’s paper Polski wvktad
/)/‘m:'a wojmy X1 wieku A Fifteenth Century Polish Exposilionvot‘thc Law
of War™ . Warsaw 1955, The sermon constituted one of 106 sapiential sermons.
which had been copied on numerous occasions and was cdited by Ehrlich on
the basis of 6 manuscripts that have been preserved intact until the present-
day. B. Chmiclowska, for the second time. published de bellis iustis, together
with other sapicntial sermons of Stanislas of Skarbimierz. Subscquent rescarch
carried out by historians specialising in medieval studics as well as authors
focusing on the topic of the Polish school of ius gentitm in the late Middle
Ages, S;cm to confirm the conclusions which had been reached by Ehrlich.
Azcording 10 the latter, the sermon. De bellis iustis, should take its due place
in the science of the law of nations and its history, and above all in the history
of Polish medicval legal thought.

The sermon. De bellis iustis, is a well-constructed, logical and crudite
treatise: it is either one of the carliest or possibly the carliest Polish legal
treatise. At the same time, the sermon of Stanislas of Skarbimicrz is the
carliest existing treatise in world literature devoted exclusively to the legal
problems connected with a public war. Ehrlich also emphasiscs that as regards
its academic level. the sermon is in no way infcrior to the universally known.
though later similar publications in world literaturc. B

The author of the sermon discusses a wide range of problems comprising,
among others: the rights and obligations of those who declare war, the issuc of the
admissibility of war, the conditions which need to be fulfilled for a war to be
regarded as a just one, the legal consequences of a just war (among others, the

admissibility of killing one’s enemies. the problems of war spoils. the extent of

permissible damages), the legal consequences of an unjust war (among others.
the issuc of responsibility and compensation), the problem of who may declarc
war. the issue of self-dcfence, the problem of whether and in what circumstances
one may take advantage of the assistance of pagans. as well as the issue of the
rights and obligations of the subjects, the obligation of investigating whct.hgr awar
is a just onc and the extent of this obligation, the issuc ofthe duty to participatc m
the war. the problem of obedience, and the right to war spoils and plunder.
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The sermon commences with a summons addressed to the world leaders
not to cngage mm a war without a justifiable cause. whercas it ends with an
appeal for the love of peace. It is permeated with the spirit ot peace. The
starting point for Stanislas 1s man. who should not be permitted to fight without
ajustifiable cause. The above ban is extended by the author to the violations
of public peace. The only type of war. which 1s admissible. 15 a just war
whosc conditions are defined by Stanislas atter Raymond of Penvatort.
Stanistas emphasises the madmissibitity of personal mvolvement in the war
activities of the clergy, the necessity to obtain authorisation to conduct war
acuvities. as well as the necessity of undergoing conciliatory procedures., it
the opponent agrees to it.

Having discussed the consequences of the above principles and particularly
the right to war spotls in a just war, the admissibility of killing and 1ts limitations.
Stanislas goes on to present counter arguments to those views that seem o
reject the admissibility of a just war. The problem of selt-defence plays an
important role i the sermon of Stanislas of Skarbimierz. Another problem.
which 1s widely discussed by Stanislas. i1s the 1ssuc of punishing the unjust
Christians with the help of the pagans. The author permits the usc of pagan
help ina just war against Christians. He argues in favour of taking advantage
ot such assistance, on the basis of nine assumptions: in connection with the
last onc, he concludes that the pagans have a right to create their own state
and that neither the pope, nor the Christians are in a position to deny them this
right. The only exception that Stanislaw makes applics to the defence of the
Holy Land. According to the divine and natural [aw which are common to ali
people “the pagans may have states and land”, for as 1s written by Pope
Innocent 1V whom Stanislas quotes, “they were created not only tor the
tarthful. but for every rational being”. Consequently, says Stanislas in situations
when pagans are invaded by Christians without a just causc, they conduct a
just war against Christians in order to recover their lands and property.

Stanislas™ merit consists not only in the presentation of original and immenscly
progressive views for his times. His scrmon contains some excellent arguments.
which arc presented in a way that testifies to the author s great crudition. Stanislas
often quotes from Decretum Gratiani. the Decretals of Gregory IX. Liber Sextus.
Clementinae, Summa casuum by Raymond of Penyatort, the glosses of
Guillaume of Rennes, Summa by St. Thomas Aquinas, the famous Appararus
by Pope Innocent IV, and also Margarita Decreti by the Pole Martin (Martinus
Polonus) and in a single instance from corpus furis civilis. The content of
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the sermon. De bellis iustis, bears testimony to the fact that Stanislas also
consulted the works of famous 14" century jurists, such as: Oldradus, loanncs
Andreac. Joannes of Lignano or Hosticnsis. Yet. there are no direct quotations
trom the above works in Stanislas” scrmon. On the other hand, there are
numerous direct quotations from the various books of the Old Tcstam‘an
Many of the biblical citations, similarly as quotations from the works of St.
Auutvlstmc were taken from the Decrerwm Gratiani, as well as from Swummua
by gt. Thomas and Summa by Raymond of Penyafort. o

" The sermon, De bellis fustis, was written in a specific political situation,
i the midst of growing tenstons between Poland and the Teutonic Knights and
in the face ol‘ar; imminent war with the Teutonic Order. In spite of the fact that
the sermon was closely linked to the current political situation, in no pllacc docs
Stanislas bring up the issue of Poland and its king, or that of the Tcu'lon'lc Order.
Poland’s cnemies and allics. He points out according to what prmc1plc§ one
should assess whether a war 1s a just onc and in connection with AthlS‘ he
emphasises the admissibility ot pagan help provided iF 1s offered tooncin a just
war against an invader. [t was a view which remained in accord with the current
politigal situation in Poland, for as one lcarns from an anonymous contemporary
treatise Revocatur, the 1ssue of whether the Polish king may take advaptagc ot
the assistance oftered by the heretics and pagans in the struggle with other
Christians, was being questioned by the contemporaries. ' '

Onc may tormulate a thesis that the sermon was written at a time when
Poland was threatened with war or elsc conducted a war and mtcndcdlto take
advantage of the assistance offered by the pagans in the struggle against the
Tcutonig Order. From the account given by Dlugosz, we know that a dqzcn or
so days before the battle of Grunwald, on the territory of the Plock dIOC\CSC.
Jakub Kurdwanowski, a local ordinary, illustrious jurist and gradugte of the
university of Bologna, had preached a sermon to the Polish troops. In hls sermon,
he tried t;) convinee the audience that the war fought by the Polish king against
the Teutonic Knights would be a just onc. These and other circumstances yvould
seem to indicalcvthzn the sermon, De bellis iustis, in which Stanislas lrlcld to
prove that making usc of the assistance of pagans was justificd. was written
around this time, that 1s in the first halt of the year 1410 orelse 1414, A comparison
of the sermon. De bellis iustis, with the best known treatises of the time, p‘omts‘
to the originality of Stanislas of Skarbumnicerz’s vicws and even the supertority otv
his discoixrsc over the treatises written by such renowned jurists as Joannes of
Lignano. Henry de Goricum, Martin of Lodi (Laudensis), and John Lopez (Lupus)

154

ol Segovia. In his lectures, a Spanish Dominican Franeisco de Vitoria. one of the
mostenlightened minds of the times, a renowned jurist and professor oftheology
atthe university of Salamanca. expressed views similar to those. which Stanislas
of Skarbimierz put across. in his sermon over a h undred years carlicr. According
to khrlich, Vitoria's lecture On the Indians. or on the Law of BWar made by
the Spaniards on the Barbarians. the Second Relectio, which was congruent
with the hypotheses put forward by Stanislas of Skarbimierz in his sermon. had
most probably been of service to Gentilis as well as Grotius. when the latter
was working on his ¢poch-making work. De fure belli uc pacis libri tres.
There 1s no evidence supporting the view that the sermon by Stanislas of
Skarbimierz was widely known outside Poland. It1s not even known whether
Paulus Vladimiri, who had lived and operated at the same time at the Cracow
Academy, had knowledge of the sermon. The views of Vladimiri do not scem
to differ substantially from thosc of Stanislas: on the contrary, they scem to
take up and develop the thoughts and conclusions reached by the author of
the sermon, De hellis iustis. The reason why the views and opinions of
Stanislas of Skarbimierz had encountered a limited responsc among the world
academice circles may be that the sermon was written at the time when print
had not yet been known, but also it may have been duc to the actual purport
of the scrmon: topical at the time when it was written, but somewhat outdated
several years later when the Teutonic Order had lost its significance and was
no longer the high point of interest to the scholars and diplomats at European
courts. Ludwik Ehrlich had only partially brought the thought of Stanislas of
Skarbimierz back to the contemporaries from total oblivion. Undoubtedly, the
views and opinions of the author of De bellis iustis as well as his lifetime
work deserve a more meaningful place in the history of international law.
There are no credible sources testifying to a wider public activity of
Stanislas of Skarbimicrz. The truthfulness of Dlugosz’s remark that Stanislas
had participated in the negotiations with the Czechs in the year 1431 is being
questioned by Ehrlich who points to the fact that at that time Stanislas of
Skarbimierz had alrcady been dead. Whereas it is a fact that in connection
with the attempt to crown Witold by the Roman king Sigismund in the vear
1430, the professors of the Cracow Academy had drawn up their first legal
adjudication. the so-called consilium. Among the authors of the above
adjudication was Stanislas of Skarbimicrz. The authors oftheconsilium proved
to be the supporters of the curial theory in accordance with which the right to
grant the royal crown belonged exclusively to the Pope. Also in the above



opinion, Stantslas of Skarbimierz had shown consisteney in his views and an
understanding of the Polish vital mterests™.
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Stanislas of Skarbimierz
(circa 1360-1431)

A plaque presenting the bust of Stanislas of Skarbimierz. The author Pius Welonski.
sculpture in bronze, 1899 (on the circumfcrence an inscription: Skarbimirovius I us Rector
Univers. Jugiellon. MCD-MCAM). Property of the museum of Jagiellonian University.
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IN CRACOW OVER 75 YEARS OF ITS EXISTANCE

by

Marian Banach’

The teaching of international law at the University of Economics in Cracow
has a long and rich history.

In the vears 1927-1931, when the College of Trade existed (1925-1937),
Michal Rostworowski, professor of the Jagiellonian University and later ajudge
of the Haguc Permanent Court of International Justice, lectured on
international law in the sccond year of studies. .

When the College of Trade became the Academy of Trade (bcginr}mg
in September 1938), Zygmunt Sarna, cofounder and later the rector of the
Academyv of Trade in Cracow, delivered lectures on international law (the
second \,—'car of studics) as well as on sca and consular law. Professor Z.
Sarna became an assistant professor in the Department of Law at 1hcv
Jagicllonian University in 1928 on the basis of a dissertation 4n Qutline of
('Jmu/ar Law with Particular Regard to Poland’s Relations (Cracow
1928). Starting i the academic year 1929/30, Prof. Z. Sarna had lectures
in the Department of Law at the Jagicllonian University on the law of nations
that consisted of two parts: law of peace and law of war. He also lectured
in the Cracow Academy of Trade at the same time. Prof. Z. Sarna published
among others such works as: An Outline of Consular Law (Cracow 1928),
a mor;ograph Public International Sea Layw During Peace and War, part 1

* dr. Marian Banach  LL.M.. Ph.D.. member of the Chair of International and Comparative

[aw. University of Economics, Cracow.
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Cracow 1932 and a dissertation Coastal Waters (Legal Magazine,
V.30.1936). He also published several textbooks dealing with law of war
and law of pcace.

Julian Makowski, professor of the Main School of Trade in Warsaw who
specialized in law of nations. delivered lectures on political law in the second
vear in the Academy of Trade before the Second World War.

After the Sccond World War, Prof. Z. Sarna resumed his lectures both in
the Department of Law at the Jagicllonian University (law of nations) and in
the Academy of Trade (consular law, sca law). He also published a monograph
Just atter the war The Sea Authoriny of Consuls, edited in 1945 by the
Academy of Trade in Cracow. Prof. Z. Sarna was chosen as rector ot the
Academy of Trade in Cracow several times: 1946:47, 1947/48 and in June
1948, He worked only in the Cracow Academy of Trade at that tme. (He
was granted a feave from the Jagietlonian University).

The Academy of Trade was transformed into a statc Higher School of
Economics on 1 October, 1950. The agreement was concluded with Prof.
Z. Sarna in November 1950 and he was employed as a contract professor.
Since the end of the war, he was the head of the Chair of Organization of
Trade which became the Chair of Organization and Technology of Tradce in
1950. He was no longer the hcad on 1 October 1951 and he could not
lecture, either, but he resumed his lectures after 1956. He delivered lectures
mainly on foreign trade in which he also addressed consular and sca law.
Prof. Sarna’s title of “full professor™ was returned to him in 1957, In 1958,
when the Chair of Foreign Trade was established in the Higher School of
Economics, he became its head. Prof. Z. Sarna retired on 1 October 1960,
but he continued to conduct an M. A, seminar on forcign trade from 1961 to
1965 as well as to publish course — books on forcign trade.

Henryk Moscicki, another professor of the Jagiellonian University, lectured
in the Academy of Trade on the history of diplomacy in the years 1945-1949.
From 1960 to 1972, neither public international law nor related subjects that
had been previeusly lectured by such professors as: M. Rostworowski, Z.
Sarna, J. Makowski and H. Moscicki. were taught in the Higher School of
Economics in Cracow.

Continuing the pre-war traditions of the Academy of Trade as well as the
traditions of the years just after the Sccond World War, Prof. Marian [wanejko
introduced lectures on public international law into the curriculum of the Higher
School of Economics.
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Professor Marian Iwanejko came from the Jagiellonian University to
the Higher School of Economices on 1 October. 1972 He was the Head of
the Chair of International Economic Organizations in the interdepartmental
Institute of International Socio-Economic Relations that was set up in March
1972, The Chair was soon transformed into the Chair of International Law
and International Economic Organizations. The new name of the Chair fully
reflected didactic needs and academic interests of its Head — Prof. M.
fwanejko. and his co-workers: Janusz Sukiennik, Kazimierz Lankosz. Andrze]
Dacvl. Marian Banach. Zofia Kulka (Szafranska). Lectures on public
mternational Taw were conducted in the second year of studies. Thanks e
Prof. Iwancjko s oratory. his fectures were very popular among the students.
Although the Iectures were delivered in the Department of International
Feonomic Relations (later the Department of Economics and Organization
of Foreign Trade). the students from other departments of the Higher School
of Economies also atiended them.

Prof. M. Iwancjko is the author of such works as: (during his work i the
Higher School of Economics) the monograph Spory miedzvnarodowe
(International Disputes, PWN, Warsaw 1974) and the co-author of the
monograph  UNCTAD — jej rola w ksttaltowaniu  nowego
micdzvnarodowego tadu ekonomicznego (UNCTAD — Its Role in Shaping
New International Economic Deal). edited by the University of Torun. Torun
1983. together with J. Bialocerkiewicz. (Forthe detailed academic output of
Prof. M. Iwancjko sce: Current Problems of International Law in the
Contemporary World. A Commemorative Book in Honour of Prof. M.
Iwanejko. published by the University of Economics in Cracow, Cracow 1995).
The premature death of Prof. M. Iwanejko during his creative prime in 1978
was an irreparable loss.

After the death of Prof. M. Twancejko. lectures on public international law
were continued by his co-workers who defended their doctoral dissertations
and obtained veniam legendi in the meantime: Dr Kazimierz Lankosz, Dr Marian
Banach, Dr Zotia Szafranska.

Lectures on related subjects were also conducted: on international economic

oruanizations. international cconomic agreements and the legal aspects of

international enterprises (the latter were already started by Prof. M. Iwanejko).

These lectures were delivered by the rescarch workers trom the Chair of

International Law and International Economic Organizations that was
ranstormed into the Independent Chair of International and Comparative
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Law in 1993, Dr Zbigniew Rudnicki from the Chair of European Studices at
the University of Economics also gives lectures on Diplomatic protocol.
Having completed his post-doctoral dissertation at the Faculty of Law and
Admmistration of the Jagiellonian University m the year 1987, Dr. Kazimicrz
Lankosz was nominated assistant professor and in the year 1992, he became
the head of the Chair of International and Comparative Law (which following
the death of Prof. Iwanejko, had been headed by Prof. Dr. Jerzy Mikutowski-
Pomorski). In the year 1994, Assistant Prof. K. Lankosz was promoted to
the post of Assoctate Professor of the University of Economices. In the
same year. he commenced work at the post of Associate Professor in the
Chair of International Public Law of the Jagicllonian University, which he
has been in charge of since the year 1995, In recent years, Prof. K. Lankosz
has conducted lectures on public international law for the second year of
studies in the Faculty ot Economics (in the Department of International
Economic and Political Relations he conducted lectures on such subjects
as: foreign trade. European studies, international management, international
relations). Prof. K. Lankosz is the author of the monograph Interpretacja
statitow organizacji miedzvnarodowych (Interpretation of statutes of
International Organizations), published by the University of Economics in
Cracow, Cracow 1985, and of numerous publications on the law of treaties,
international organizations (both inter- and nongovernmental), the law of
outer spacc and the legal questions relating to the EU Enlargement to
incorporate Central and Eastern European states.

The workers of the Chair: Dr Zofia Szafranska and Dr Marian Banach
deliver lectures on: comparative civil and trade law, private international
law, international cconomic organizations. international finance law, transport
and international forwarding, the legal aspects of environmental protection
in Europe, law and institutions of the European Union, adjustment of Polish
law to the legal order of the European Union and thus they deal with
international law aspects. The workers of the Chair are the authors of acollection
of documents for teaching public international law: Wbrane zagudnicenia
prawa miedzvnarodowego. Wybor dokumentow (Sclected Problems of
International Law. A Choice of Documents) by M. Banach, K. Lankosz, Z.
Szafranska published by the University of Economics in Cracow, Cracow
1981, and Mi¢dzynarodowe organizacje gospodarcze, Czesc¢ I
Organizacje systemu ONZ. Wybor dokumentow (International Economic
Organizations. Part 1. Organizations of the United Nations. A Choice of
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Documents) edited by J. Mikutowski Pomorski and compiled by M. Banach.
K. Lankosz, Z. Szafranska published by the University of Economics in Cracow
(Cracow 1983). Dr. M. Banach 1s the author of a methodology guide to
Transport and International Forwvarding published by the University of
Economics in Cracow (Cracow 1993). Prof. K. Lankosz wrotc a guide to
Comparative Civil and Trade Law published by the University of Economics
in Cracow (Cracow 1986). A collection of cases on public international law
appcared under his supervision and it was published by Kantor Wydawniczy
Zakamycze (Cracow 1997).

The following books and articles were used in writing this review:

- Z. Samna, Morskic upraswnienia konsulow, Wydawnictwo Akademii Handlowej w Krakowie.
Krakow 1945 (tamze nicktore pozycje prof. Z. Samny).

“Akademia Ekonomiczna w Krakowie w ubiegfvm pohwieczu 1925 1975, podred. S. Bollanda
1 7. Zabinskiego. Wydawnictwo Akademii Ekonomicznej w Krakowie, Krakow 1975.
“Sarna Zyvgmunt Jan (1890 1974). red. J.M. Malccki. w: Polski Stownik Biograficzny. wvd.
PAN. Instytut Historn, Warszawa Krakow 1994, t. XXXV, s. 198200 (tamze peiny wykaz
prac prof. Z. Sarny).

-K. Lankosz. Stowo wstepne, w: Aktualne problemy prawa migdzynarodowego we wspotczesnym
Swiecie. Ksigga pamigthowa poswigcona pamigci Profesora Mariana lwanejko. Wydawnictwo
Akademii Ekonomiczne) w Krakowice, Krakdw 1995,

- Instytut Migdzynarodowych Stosunkéw Spoleczno-ckonomicznych. Opr. M. Banach.

w: Akademia Ekonomiczna w Krakowie w okresie organizacji instytutowej 1969 1992, praca

zblorowa pod red. J.M. Maleckiego, Wydawnictwo Akademii Ekonomiczne) w Krakowie,

Krakow 1997.

Jagicllonian University

Cracovia totius Poloniae urbs celeberrima — Cracow, Poland’s most
glorous city - one of the oldest and most beautiful citics of Central Europe,
acknowledged by UNESCO as a treasure of the human heritage, throughout
centuries has grown to be a symbol of Polish tradition. culture and national
identity. Located at the crossroads of important European routes from West
Fo East and from South to North, the city throve in the Middle Ages leaving
Impressive traces of its splendour and wealth: the Old Town with the largest
mediacval market square in Europe, the beautiful Renaissance Wawel Royal
Castle and the famous Jagicllonian University. The University - Alma Mater
Cracoviensis — was founded by King Casimir the Great in 1364 under the
name of Cracow Academy. Duc to its restoration in 1400 by King Ladislaus
Jagicllo and his wife Jadwiga it bears its benefactors’ name — Jagicllonian
University.

Integrated with Cracow, its people and fate, the University rendered the
city a centre of learning and science, culture and art. a centre of thought that
was famous across the whole of Europe. Plus ratio quam vis — Reason
(means) more than force ~ reads the motto of the University. The University
has always attracted students from all over the world. Among its most illustrious
students were Nicolaus Copernicus (1491-95) and Pope John Paul 11 (1938-
39.1942-46). For over 600 years the city of Cracow has owed its significance
and very special atmosphere to its Untversity.”

They lecture on the international law at the Jagicllonian University since
the carly 15" century. The scparate Chair of International Law (called then
“the Chair of Law of Nations™) exists since 1748.

* From: httprwww, uj.cdu.pl’uj-guideindex.cn.himl
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