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Miscellanea luris Gentiuns a journal devoted to the problems of theory
and practical application of Public Internationaw. We would also like to
present some materials concerning the historyaafhiig of Public International
Law at the Polish and foreign universities.

Scholars, practitioners and doctoral studentswaemly encouraged to
present their views in our journal.
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Poland. The length of the paper should not exc@epbges of MIG format. The
authors are asked to submit their data, includiegy turrent affiliations.

The materials sent will not be returned to théharg. The author will be
notified of the acceptance, rejection or need wisien of the paper. The Chair
of Public International Law will not provide anyagification to the authors,
each author, however, will receive 5 pieces ofNH& Yearbook including her
or his printed article.



From the Editor

We would like to present our readers with the joadlition of Miscellanea luris
Gentium (consisted of numbers twelve, thirteen and fouljte@&mdrzej Zdebski’'s idea of
publishing a series of academic papers, only twaloth have appeared in print up until the
year 2000 (in 1990 and 1991), was put into pradticthe Jagiellonian University Chair of
Public International Law, headed by Professor Stani Nahlik (11991) and subsequently by
Professor Gwidon Rysiak (11996). The eighth/nimimtj edition was published in 2006. In
this way, the current issue Mliscellaneais a continuation of the series started 21 yegos a

Authors with a recognized international acadent@nding have published their
articles inMiscellanea Among them, we find names such as: Manfred LaSkanistaw E.
Nahlik, Jean Claude Gautron, Urlich Beyerlin, Jekkgkarczyk, as well as their colleagues.
In the meantime, many of the junior authors haviaiabd professorships. We would like to

continue this good tradition.

K.L.
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THE UN SECURITY COUNCIL
ANTI-TERRORISM SANCTIONS:
THE ROLE OF THE EU COURTS
IN ASSURING COMPLIANCE WITH HUMAN RIGHTS

by

Juan Santos Vara

A. INTRODUCTION

In recent years the European Union (EU) has adoptenerous measures to fight the
constant threat posed by terrorism. Many of theisitats taken by the EU institutions
respond to the need to implement the resolutiooptad by the UN Security Council with a
view to freezing the assets of suspect terrorists individuals and entities associated with
them. Security interests and the respect for humgims present a potential tension in
international law. This tension is particularly gein the measures adopted by the UN and its
Member States to ensure that assets belonging$e tlvho are involved in terrorist activities
or who support such activities are frozen. In salveases this issue has been brought to the
attention of the Court of First Instance (CFI) @he European Court of Justice (ECJ).

On 3 September 2008, the ECJ issued its judgnmetite Kadi/Al Barakaatcase, a

ruling which has far reaching consequences not forlyhe EU and its Member States, but

" Juan Santos Vara — Associate Professor of Puticriational Law, University of Salamanca (Spain).
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hacia la defensa del multilateralismo efita’DER2008-05419/JURI, Spanish Ministry of Scienaed
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at the Watson Institute for her enlightened commenttargeted sanctions.
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also for the entire UN system of targeted sancliofise ECJ held that the Community courts
must ensure the review of the lawfulness of all @Gamity acts in the light of fundamental
rights protected by the EU legal order as genaratiples of Community law, “including the
review of Community measures which (...), are dedgigtee give effect to the resolutions
adopted by the Security Council under Chapter Yithe Chapter of the United Natiorfs”
The Court concluded that, in the light of the attticumstances surrounding the inclusion
on the list of persons and entities whose fundsabe frozen, the appellants’ claims that the
contested regulation violates the right to be hetdwel right to judicial review and the right to
property are well founded, and consequently therCannulled the Council regulation in so
far as it concerns the appellahts

The implementation of the Security Council resolus calling upon the UN Member
States to freeze the funds and other financialuregs of individuals and entities designated
by the Committee established pursuant to SecurgynCil Resolution 1267 (1999) has to
overcome political and legal obstacles in sevetale3. Even though the States consider that
the use of targeted sanctions is essential in owlezffectively combat the financing of
terrorism, many of them have expressed their coscezgarding the lack of protection of
human rightd The encroachment on the right to a fair trial effdctive remedy therefore lies
at the heart of the deblteThe present situation of the victims of such sans is
unacceptable from the perspective of the internatigrotection of human rights. In the

! Joined Cases C-402/05 P and C-415/084®lj and Al Barakaat v. Coungilnot yet published in the report.

% The Court followed the Opinions of Advocate-Geh@waiares Maduro delivered on 16 January 2008, Case
402/05 P Kadi v. Council and Commissipand on 23 January 2008, C-415/05AP Barakaat International
Foundation v. Council and Commissioftss both Opinions are almost identical, referemdé only be made
henceforth tAl Barakaat

% Council Regulation (EC) No 881/2002 of 27 May 200®osing certain specific restrictive measuresatizd
against certain persons and entities associatdd Wgma bin Laden, the Al-Qaeda network and théamaJ
and repealing Council Regulation (EC) No 467/20@dhijbiting the export of certain goods and servites
Afghanistan, strengthening the flight ban and editep the freeze of funds and other financial resesirin
respect of the Taliban of Afghanistan (OJ 2002 B,18 9, “the contested regulation”).

* Seventh Report of the Analytical Support and Sanst Monitoring Team appointed pursuant to Security
Council resolutions 1617 (2005) and 1735 (2006)ceomng Al-Qaida and the Taliban and associated
individuals and entitieg)N Doc. S/2007/677, paras. 8, 10 and 26.

®> The Monitoring Team has recognized that the Stséesn less enthusiastic about the sanctions retjiare
they were. In some cases, the States consideththgiroceedings that lead to listing and delistng not fair
(Seventh Report of the Analytical Support and Sanst Monitoring Team appointed pursuant to Security
Council resolutions 1617 (2005) and 1735 (2006)ceoming Al-Qaida and the Taliban and associated
individuals and entitiesJN Doc. S/2007/677, paras. 8, 10 and 26).

® See B. Fassbender,Targeted Sanctions and Due Proces20 March 2006 (final),
http://www.coe.int/t/e/legal_affairs/legal_co-opeéoa/Public_international_law (visited 11 Novemt2909); I.
Cameron,The European Convention on Human Rights, Due Psoeesl United Nations Security Counter-
Terrorism SanctionsCommittee of Legal Advisers on Public Internatibhaw (CAHDI), Doc. CAHDI (2006)
22, http://www.coe.int/cahdi (visited 12 Novemb@&09).



absence of an effective review mechanism at thddyll, some of the listed individuals and
entities have initiated legal proceedings befortéonal and regional courts

The aim of this contribution is to analyse theeraff the EU Courts in assuring
compliance with human rights. The implications loése cases go beyond the context of the
fight against the financing of terrorist activiti€Bhe article will start by briefly recalling the
legal challenges to the 1267 Sanctions Committes’$efore the CFI in Part B, and Part C
will be devoted to analysing the judgments of tHd €@garding the EU autonomous list of
terrorists with the aim of highlighting those agggewhich distinguish this line of case law
from its previous judgments usuf/Kadiof 21 September 2005, and the similarities with the
Kadi /Al Barakaatcase of 3 September 2008. Part D will focus onntlaén issues raised by
the ECJ inKadi/Al Barakaat the lack of competence to review the compatipibf the
Security Council resolutions wijas cogensthe relationship between the UN Charter and the
Community legal order, the lack of protection ohdamental rights in the sanctions regime
imposed by the UN and the breach of the appellahtsdamental rights. There is a
divergence in opinion between the EU and intermafidawyers when confronted with the
consequences ¢fadi/Al Barakaat It is the aim of the article to analyse wherediféerences
between the two perspectives can be found. Obwiptis# discussion on these issues does not
pretend to be exhaustive. Finally, the article wi8cuss in Part E how the CFI's judgments
on the EU autonomous list of terrorists may infleeethe EU institutions when confronting
the implications oKadi/Al Barakaat The consequences of the CFI case-law as redaeds t
EU autonomous list of terrorists should be bornmind when faced with the implications of
Kadi/Al Barakaat

B. LEGAL CHALLENGES TO THE 1267 SANCTIONS COMMITTEE LIST
BEFORE THE COURT OF FIRST INSTANCE

On 21 September 2005, the CFI delivered its judgmen theYusufandKadi case&
The rulings of the CFI have substantially influethtlee debate on the lack of legal safeguards

" The measures implementing the decisions of 12éitt®ms Committee have been challenged in, at éng v
least, Belgium, Italy, Switzerland, the NetherlanBskistan, Turkey, United Kingdom, the United &sabf
America and the European Union. See Seventh Repdte Analytical Support and Sanctions Monitoring
Team, paras. pp. 40-42 and Annex to Eight Repoth@fAnalytical Support and Sanctions Monitoringafe
pursuant to resolution 1735 (2006) concerning Aé@aand the Taliban and associated individualseatities,
UN Doc. S/2008/324, 14 May 2008.

8 Case T-306/01vusuf and Al Barakaat International Foundation vou@cil and Commissiofi2005] ECR
[1-3533, and Case T-315/0Kadi v. Council and Commissioj2005] ECR 11-3649. As the legal reasoning
followed in both cases is similar, reference willyobe made henceforth ¥usuf



available to individuals and entities regarding tleeisions adopted by the Security Council
and the Sanctions Committees and on the jurisdicifodomestic and international courts to
review their conformity with the rule of law. The@mlicants whose funds and other financial
resources were frozen as a result of the Secuiyn€il sanctions regime against the Al-
Qaeda network and the Taliban challenged befor€Highe lawfulness of the EC regulation
implementing the Security Council resolutidns

The CFI reached the conclusion that it has nodiei®n to review the legality of the
contested regulations regarding fundamental rigihtdéected by the EU law, following an
examination of the relationship between the obioget that the Charter of the United Nations
imposes upon the EU Member States and their oldiggtunder the EC Tredfy The CFI
begins its reasoning by pointing out that the alans of the EU Member States under the
UN Charter prevail over every other obligation @nuestic or international law, including
their obligations under the Treaty of the Europ€ammunity*. The primacy of the Charter
over other international treaties is explicitlygaized by Article 103 of the UN Charter, and
it is generally understood that the primacy exteside to the Security Council resolutions by
virtue of Article 25 of the UN Charter. The CFI alsonsiders it appropriate to base the
primacy of the Security Council resolutions on &g legal order, referring in particular to
Articles 307 and 297 of the EC Treaty. On the oardy according to Article 307 EC, the
international agreements concluded by the MemlseStbefore the entering into force of the

EC Treaty or, for acceding States, before the dbtkeir accession, shall not be affected as a

° Council Regulation (EC) N° 881/2002, note 3.

1 The reasoning followed by the Court has been widsticized by the doctrine. See G. della Canafesurn

to the due process of law: the European Union duedfight against terrorisp32 EUROPEANLAW REVIEW, 896-
907 (2007); A. CiampiL.’'Union Européenne et le respect des droits derfihme dans la mise en ceuvre des
sanctions devant la Cour Européenne des droits 'Henimeé (2006) 110 RuUvE GENERAL DU DROIT
INTERNATIONAL PuBLIC, 85-116(2006); C. Eckesjudicial Review of European Anti-Terrorism MeasureBhe
Yusuf and Kadi Judgements of the Court of Firstaimse 14 EJROPEAN LAW JOURNAL, 74-92 (2008); P.
EeckhoutCommunity Terrorism Listings, Fundamental Righte] &N Security Council Resolutions. In Search
of the Right Fit 3 EUROPEANCONSTITUTIONAL LAW REVIEW, 183-206 (2007); N. Lavranodudicial Review of
UN Sanctions by the Court of First Instandd EFA Rev., 471-490 (2006); J. Santos Vata indefension de
los particulares frente a las sanciones del ConsijoSeguridad: el reconocimiento de la competedeidos
tribunales internos para controlar las resoluciongsl Consejo de Seguridad en relacion con el iugeng
(2006) 11 RvVISTA GENERAL DE DERECHOEUROPEQ 1-23 (2006); D. Simon and F. Mariattee Tribunal de
premiére instance des Communautés: Professeuraleidternational? A propos des arréts Yusuf, Ardaat
International Foundation et Kadi du 21 septembr®2EUROPE 6-10 (2005); P. Stangos and G. Gryllbs,
droit communataire a I'épreuve des réalités du droiternational: lecons tirées de la jurisprudente
communautaire récente relevant de la lutte corgréetrorisme international42 GAHIERS DE DROIT EUROPEEN
429-481(2006); C. Tomuscha€ase Law46 CMLREV., 537-551 (2006).

Case T-253/02Ayadi v. Council[2006] ECR 11-0000 and Case T-94/0Massan v. Consej2006] ECR
11-0000. As the main legal reasoning followed irttboases is similar, reference will only be madeckéorth to
Ayadi

"yusuf note 8, para. 231.



result of the EC Treal§. On the other hand, the Court considers that lrt297 EC was
introduced into the Treaty in order to allow the E@mber States to observe the obligations
deriving from the Charter of the URI As a result of this reasoning, the CFI affirmatth
“pursuant both to the rules of general internatidaa and to the specific provisions of the
Treaty, Member States may, and indeed must, leagpplied any provision of Community
law, (...) that raises any impediment to the propfggmance of their obligations under the
Charter of the United Nation”

Since the Community is not a member of the UN,GRk¢ admits that the Community
as such is not directly bound by the Charter imgeof international law. However, the CFI
argues that “the Community must be considered tddaend by the obligations under the
Charter of the United Nations in the same way aid/likmber States, by virtue of the Treaty
establishing it”, specifying Member States’ willmgss to fulfill their obligations under the
Chartel®. Even though the CFI rules out the successiohéaights and obligations arising
from the Charter by the Community itself, by anglegth the arguments used in relation to
the binding nature of the GATT imternational Fruit Companythe EC Treaty demonstrates
the Member States’ will that the Community shouédsie bountf. The powers transferred to
the Community by the Member States regarding théopeance of their obligations under
the Charter of the UN should be exercised in confiyr with those obligatiorg.
Consequently, the Community may not impede the Mendiates from implementing their
obligations under the Charter and it is bound topacll the measures necessary to enable the
Member States to fulfill those obligations.

The need to uphold the general framework of coemtst represented by the UN
induces the Court to waive its right of control pwbe compliance of Community acts
implementing the Security Council resolutions witle founding Charter represented by the
EC Treaty®. In the Court’s view, the primacy of the Secuf@guncil resolutions implies that

EU institutions do not have an independent disenatiy margin when implementing targeted

121d., para. 235. On the case law regarding Article 307 §8@ Case C-324/9Byan Medical and Macfarlan
Smith[1995] ECR I-563, para. 27; Case C-124/8&ntro-Con{1997] ECR 1-81, para. 56; Case C-158/Bé&yy
[1993] ECR 1-4287, para. 27.

13 Article 297 EC reads “Member States shall coneatth other with a view to taking together the stegeded
to prevent the functioning of the common markenbgeaffected by measures which a Member State may be
called upon to take (...) in order to carry out ohtigns it has accepted for the purpose of maimtgipeace and
international security”.

' yusuf note 8, para. 240.

51d., paras. 243-246.

16 Cases 22-24/7Mternational Fruit Company1972] ECR 1219.

7yusuf note 8, paras. 245-253.

18 See Case 294/8Barti écologiste “Les Verts[1986] ELR 1339.



sanctions of this nature, whereby the annulmetih@EU rules would imply that the Security
Council resolutions are also in breach of fundamleimghts. The CFI affirms that “any review
of the internal lawfulness of the contested regutat especially having regard to the
provisions or general principles of Community laslating to the protection of fundamental
rights, would therefore imply that the Court isclansider, indirectly, the lawfulness of those
resolutions®®,

The CFI followed a monist approach according tocokhvalid international law is
immediately valid within the EU law and the relaiship between European and international
law is mainly determined by Article 103 UN Chart€&@onsequently, the Security Council
resolutions are granted primacy over the EU lawlutiing primary law. As it will be shown
later, the line of reasoning followed by the ECnisre consistent with the previous case law
on the relationship between European and intennaltiand on the protection of fundamental

rights than the CFI rulings.
C. LITIGATION REGARDING THE EU AUTONOMOUS LIST

In its judgment inOrganisation des Modjahedines du peuple d’I{@MPI), the CFI
returns to its settled case law regarding the ptiote of fundamental righf8 For the first
time, the CFl annulled a decision of the CounciMbhisters freezing the funds belonging to
an entity that had been included on the EU automsniist of terrorists. The CFI held that
the contested decision infringed the right to a faaring, the right to an effective legal
remedy and the statement of reasons was not apgteprater, in its judgments Btichting
Al-AgsaandJosé Maria Sisoof 11 July 2007, andongra-GelandPKK of 3 April 2008, the
CFI showed a willingness to consolidate and devéhepline of legal reasoning initiated in
OMPI*2. However, the CFI stresses the aspects whichndisshOMPI, Stichting Al-Agsa,
José Maria Sison, Kongra-Gaind PKK from its previous judgments iMusuf/Kadiof 21

9 yYusuf note 8, para. 266. Subsequently, the CFl hasdwai the opportunity to rule on this matter in the
AyadiandHassancases of 12 July 2006. Although the Court fullgegats the doctrine followed in theusufand
Kadi cases, it has tried to mitigate some of the mogatiee consequences of the judgments of 21 Septembe
2005 (Case T-253/02yadi v. Counci[2006] ECR 11-0000 and Case T-94/(4assan v. Consejf2006] ECR
[1-0000. As the main legal reasoning followed irtlboases is similar, reference will only be madeceéorth to
Ayad.

20 Case T-228/0Xrganisation des Modjahedines du peuple d’I(@MPI), [2006] ECR 11-4665.

2L Council Decision 2005/930/EC of 21 December 20®Blémenting Article 2 (3) of Regulation (EC) No
2580/2001 on specific restrictive measures direagainst certain persons and entities with a vieweombating
terrorism (OJ L 340, 23.12.2005, p. 64).

22 Cases T-327/03Stichsting AlAgsa [2007] ECR 11-79; T-47/03José Maria SisGn[2007] ECR II-73;
T/253/04,Kongra-Gel, judgment of 3 April 2008, unpublished; T-229/2KK, judgment of 3 April 2008,
unpublished.
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September 2005 armdlyadi/Hassarof 12 July 2006. The Court wishes to make it ctéat it
has not changed its positfdnUnlike the Al-Qaeda and Taliban sanctions regi®egurity
Council Resolution 1373 (2001) leaves to the EU @aadVilember States the decision to
specifically determine those individuals and eesitivhose assets are to be frozen, thus
involving the exercise of the Community’s own posveand entailing a discretionary
appreciation by the Communffy However, inYusuf/Kadi— subsequently confirmed in
Ayadi/Hassan— the EU institutions have no margin of discretifam applying the SC
sanctions.

The CFI understands that, given that the contestedsion compromises the
claimant’s interests, the Council of Ministers tdiged to uphold the fundamental rights and
guarantees provided for in the EU’s legal systemnless prevented from doing so by
“overriding considerations concerning the secunsityhe Community and its Member States,
or the conduct of their international relations %) As regards the right to a fair hearing, the
CFI states that it must be effectively safeguarnthethe first place by the national authority
that examined the precise information or materiath@ root of the restrictive measure.
Consequently, the right to a fair hearing has atirgly limited purpose at the Community
level. It requires that the party concerned be rmid by the Council on the specific
information that indicates that a national authyohtas taken a decision according to the
definition given in Article 1 (4) of the Common Ruwen 2001/931 “in so far as reasonably
possible, either concomitantly with or as soon asspple after the adoption of the initial
decision to freeze funds”

The CFI gives also great weight to the obligatiorstate reasons. Compliance with
this obligation “is all the more important becaitsgonstitutes the sole safeguard enabling the

party concerned (...) to make effective use of tlgalleemedies available to it to challenge

2 OMPI, note 20, para. 90 and following.

4 Resolution 1373 (2001) was implemented by CouBcimmon Position 2001/931/CFSP of 27 December
2001 on the application of specific measures to laimerrorism (OJ L 344 of 28.12.2001) and Council
Regulation (EC) No 2580/2001 of 27 December 2005mercific restrictive measures directed againdiager
persons and entities with a view to combating t&sno (OJ L 344 of 28.12.2001). The EU autonomosisHas
been regularly updated.

% OMPI, note 20, paras. 107-113.

%d., paras. 133, 147 and 156.

27 OMPI, note 20, para. 129. See also paras. 121 andii®6e case of a subsequent decision to freezesfund
the listed persons must be afforded the opportuwitynake known their views on the matter in an aite
manner. Article 1.4 of the Common Position 2001/Z¥SP reads that the list shall be drawn up “onbth&s

of precise information or material in the relevditeé which indicates that a decision has been takgna
competent authority in respect of persons, grougseatities concerned, irrespective of whetheoitaerns the
instigation of investigations or the prosecutiondderrorist crime, (...)".
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the lawfulness of that decisicff” This statement of reasons should not consist lgnefea
general, stereotypical formulation, but the CountiMinisters has to state the matters of fact
and law which led it to the adoption of the deaiéloln theStichting Al-Agsaase, the CFI
subsequently states that neither the fact thatag tnown that the Dutch Foreign Minister
took a decision whereby the claimant’'s assets rezen, nor the rejection of the appeal
lodged against it before the domestic courts, canéke up for the failure to mention the
reasons why the claimant was placed on the lisindividuals and entities whose assets
should be frozen within the framework of the figigfainst terrorisi. In Stichting Al-Agsa
the CFI understands that there was no explicit kedge of the national decision that gave
rise to the aforementioned listing. It considems decision to freeze the assetslo$é Maria
Sisonto be similarly unfoundéd.

The right to effective judicial protection meansatththe judicial review of the
lawfulness of the decision in question extends he tassessment of the facts and
circumstances used to adopt the contested decaidnof the information on which that
assessment is basédBesides, since severe restrictions were imposethe right to a fair
hearing, the judicial review “is all the more impeve because it constitutes the only
procedural safeguard ensuring that a fair balascstiuck between the need to combat
international terrorism and the protection of fumeatal rights®:.

The application of the aforementioned principlesdiethe CFI to annul the contested
decision insofar as it affects the clainfAnThe CFI stated that not even at the end of thé or
proceedings was it in a position to review the lanéss of that decision, because it did not
know the evidence or information that led the Calutacinclude OMPI on the list, nor even
the national decisiodl As a consequence @MPI, on 25 April 2007 the Council of
Ministers published a notice informing the listedlividuals and groups that it intended to

maintain them on the list, that it was possibleciguest the Council’s statement of reasons for

2 OMPI, note 20, para. 140.

21d., para. 143.

% stichting Al-Agsanote 22, paras. 60-64.

31 José Maria Sisomad also made unsuccessful attempts to remedyithistisn by requesting access to the
Council documents. He filed three claims for thewment of the Council decisions refusing him asdesthe
documents underlying the Council’s decision to ude him on the list. However, the CFI held that the
disclosure of these documents would undermine tidegtion of public security and international telas
(Cases T-110/03, T-150/03 y 405/0@sé Maria Sisof2005] ECR 11-1429. The appeal lodged before tlar€
of Justice was also unsuccessful (C-266/@$€ Maria Sisarl February 2007).

%2 yusuf note 8, para. 225.

33 OMPI, note 20, para. 155.

34 Council Decision 2005/930/EC of 21 December 20®Blémenting Article 2 (3) of Regulation (EC) No
2580/2001 on specific restrictive measures direagainst certain persons and entities with a vieweombating
terrorism (OJ L 340, 23.12.2005, p. 64).

%5 OMPI, note 20para. 173.
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including them, and that they could submit a reguesthe Council to reconsider their
listing®. In addition, the Council of Ministers declaresttit has undertaken a full review of
the list and introduced substantial improvementhéprocedure regarding notification of the
statement of reasons, listing and delisting, far flurpose of complying with thOMPI
judgment’. It does not seem, however, that the listed imtlials and entities are satisfied
with the procedural improvements. The success métaby OMPI has encouraged many
individuals and entities to plead before the CFattlthey have also been unlawfully
blacklisted®. The procedural improvements adopted by the Eampestitutions did not deter
the same entity to lodge a new application befoeeGFI against Decision 2007/445vhich
updated the list on 28 June 26070n 23 October 2008, the CFI held in #®IOI case that
the Council satisfied the obligation that the sgjosat fund-freezing measures adopted after
the OMPI judgment were not vitiated by the same deféctShe CFI considers that the
Council sent to PMOI a statement clearly and ungously explaining the reasons
justifying its continued inclusion on the list attte applicant was allowed to make its case
properly regarding the evidence incriminatintf.itHowever, as regards the application for
annulment of Decision 2007/868which replaced Decision 2007/445 on 20 Decembéi7 2
the CFI annulled the latter Decision in so far msdncerned PMJf. Since the national

decision, which led to the inclusion of the apptican the list by the Council, was set aside,

% Note for the attention of the persons, groupsentiies on the list provided for in Article 2 (8] the Council
Regulation (EC) No 2580/2001 on specific restrietimeasures directed against certain persons aitié €ntith

a view to combating terrorism (OJ C 90 of 25.4.208071).

37 Council Common Position 2007/448/CFSP of 28 Jub@72updating Common Position 2001/931/CFSP on
the application of specific measures to combabtesm and repealing Common Position 2006/380/CHS&P a
2006/1011/CFSP, OJ L 169 of 29.6.2007, p. 69; aodn€il Decision of 28 June 2007 implementing Adicl
2(3) of Regulation (EC) No 2580/2001 on specifistrietive measures directed against certain persous
entities with a view to combating terrorism andea&ling Decisions 2006/379/EC and 2006/1008/EC (Q6%
of 29.6.2007, p. 58).

3 Application OJ C 95 of 28.04.2007, p. 43has v. CouncjlT-49/07; Joined cases T-37/07 and 323H17,
Morabit v. Counci| not yet published in the report; Application OJ269 of 10.11.2007, p. 6%l Fatmi v.
Council T-363/07; Application OJ C 117 of 29.05.2007 2@, Hamdi v. Councjl T-75/07; Application OJ C
269 of 10.11.2007, p. 66lamdi v. Councijl T-363/07.

39 Council Decision 2007/445/EC of 28 June 2007 immsting Article 2(3) of Regulation (EC) No 2580/200
on specific restrictive measures directed agaiegaim persons and entities with a view to comlgatérrorism
and repealing Decisions 2006/379/EC and 2006/1@&E& 2007 L 169, p. 58).

“0 Application OJ C 211 of 08.09.2007, p. $eople’s Mojahedin Organization of Iran v. Coundit256/07.
Sison and Al-Agsa followed the same pé&#tpplication OJ C 269 of 10.11.2007, p. S8son v. CouncilT-
341/07; Application OJ C 269 of 10.11.2007, p. AtAgsa v. CouncilT-348/07). The Council of Ministers’
Decision 2005/930, which included OMPI in the Ebt lof terrorists, was annulled by the CFl as regdhg
applicant, but the organization has been kept erish The Council has argued that the annullezdsitn was
replaced by Decision 2006/379/EC of 29 May 2006.

1 Case T-256/0People’s Mojahedin Organization of Iran v. Cour@@MOI), not yet published in the report.
“2|d., paras. 142-144.

43 Council Decision 2007/868/EC implementing Artick3) of Regulation No 2580/2001 and repealing
Decision 2007/445 (OJ 2007 L 340, p. 100).

*PMOI case, note 40, paras. 176-184.
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the Council’'s statement of reasons is manifestbyfiicient to provide legal justification for
continuing to freeze PMOI's funtfs

In the PMOI judgment of 4 December 2008, the CFI was agairedalpon to rule on
the same issd® The CFI held that the Council had not communitdtethe applicant the
new information which, in its view, justified maaihing it on the list. Consequently, it was
not in a position to make known its views on theterain an effective manner prior to the
adoption of the contested decision. The Council matsjustified that the judicial inquiry
opened by the anti-terrorist Prosecutor’s officeh& Tribunal de grande instanagf Paris in
April 2001 constitutes a decision meeting the deéin of Common Position 2001/931. In the
present case, the Court considered also that “tun€il is not entitled to base its funds-
freezing decision on information or material in file communicated by a Member State, if
the said Member State is not willing to authorit® ¢communication to the Community
judicature®’. As a result of the ruling of 4 December 2008 26nJanuary 2009 the Council
adopted a new list of individuals and entities sabjo the restrictive measures, and for the
first ime PMOI is not included in the It

The consequences of the CFI case-law as regaedsUhautonomous list of terrorists
should be borne in mind when faced with the impiges of Kadi/Al Barakaat If we accept
that the facts of each case are similar, it isjostified that in the EU the level of legal
protection afforded to those persons or entitiéscédd by targeted sanctions should depend
on the legal framework in which these measures h@en adopted (UN or EU), or on the

margin of discretion left to the EU Member Statgghe Security CoundH.

% On 30 November 2007, the Proscribed Organisati@ommission (POAC) ordered the British Home
Secretary to remove PMOI from the list of proscdiberganizations. Subsequently, the POAC refused an
application by the Home Secretary for permissiofottge an appeal before the Court of Appeal, agytimat
none of the justifications advanced by the Home&acy had a reasonable chance of succeeding. Qaersity,
on 24 June 2008, the Parliament of the United Kamgdvithdrew PMOI from the national list of prosaib
organizations. Nevertheless, on 15 July 2008, tban€il of Ministers adopted Decision 2008/583 kegpi
PMOI in the EU terrorist list. On 21 July 2008 bgbti an action seeking annulment of that decisigop{isation
0OJ C 236 of 13.09.2008, p.1Beople’s Mojahedin Organization of Iran v. Councllase T-284/08). On 24
January 2009, the CFI accepted the PMOI’s pleadings
;‘j Case T-284/0®eople’s Mojahedin Organization of Iran v. Coun(@MOI), not yet published in the report.
Id., para. 73.
“8 Council Decision of 26 January 2009 implementintjole 2(3) of Regulation (EC) No 2580/2001 on sfiec
restrictive measures directed against certain perand entities with a view to combating terroriamd
repealing Decision 2008/583/EC (OJ L 23, 27.1. 2@025).
9 0n theOMPI case, see C. Eckd3ase T-228/020rganisation des Modjahedines du peuple d’lran ougxil
and UK (OMPI), Judgment of the Court of First Instance (Secondnilbexr) of 12 December 20084 CML
REv., 1117-1129 (2007).
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D. THE JUDGMENT OF THE COURT OF JUSTICE IN THE KADI AND AL
BARAKAAT CASES

On appeal the ECJ unequivocally stated that thieh@# erred in law by waiving to
review the legality of the contested regulationthwihe fundamental rights guaranteed under
the EC law. The ECJ categorically rejects, theesfthe immunity from jurisdiction for the
Community acts implementing the Security Councgotations, adopted on the basis of
Chapter VII of the UN Charter, as regards ensuthgr compatibility with fundamental
rights. The ECJ points out that the Community isdobon the rule of law and an international
agreement cannot affect the autonomy of the Comiyilegal system, observance of which
is ensured by the Court by virtue of the exclugiresdiction conferred on it by Article 230
The autonomy of the Community legal order in relatito international law is therefore
highlighted, in particular as regards the UN Char@ed this paves the way for the adoption
of a clearly constitutional approach in this ¢as&he constitutional dimension of the EC
Treaty is linked to the idea that the Communityp@sed on the rule of law, supported by a
complete system of legal remedfes

One of the key issues of th&adi judgment is the understanding of the relationship
between the UN Charter and the Community legal rordéile the CFI considered that the
UN Charter and the Security Council resolution®tpkecedence over the EC Treaty, the ECJ
declares that those relations are governed in #mesway as the relationship between
international legal order and Community law. TheJEfGllowed the conclusions of the
Advocate General Maduro, but the reasoning follovgedifferent. The following sections are
dedicated to a detailed analysis of the reasoroiigwed by the Court of Justice Kadi/Al

Barakaatand comment upon its wide implications for the &tdl UN sanctions regime.

* Kadi/Al Barakaat note 1, paras. 281 and 282.

! See G. de Burcalhe European Court of Justice and the Internatiohaefal Order after Kadil JEAN
MONNET WORKING PAPER, 34 (2009); A. Gattini,JJoined Cases C-402/05 P & 415/05 P, Yassin Abdwlatii,

Al Barakaat International Foundation v Council ar@ommission judgment of the Grand Chamber of 3
September 20086 CMLREV., 213-239 (2009) at 213.

2 The Court of Justice held Ires Vertshat “the European Community is a community basethe rule of law
inasmuch as neither its Member States nor itstutths can avoid a review of the question whettter
measures adopted by them are in conformity withbh&ic constitutional charter, the Treati’e¢ Verts note
18).
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I. The lack of competence to review the compatiybdi Security Council resolutions with jus

cogens

The ECJ points out that the review of lawfulnessé ensured by the Community
judicature applies to a Community act implementaingnternational agreement, but not to the
latter as such. Therefore, as regards a Commuaityvhich is intended to give effect to a
resolution adopted by the Security Council undeagér VII of the UN Charter, “it is not,
(...), for the Community judicature, (...) to reviewetlawfulness of such a resolution adopted
by an international body, even if that review weéoebe limited to examination of the
compatibility of that resolution with jus cogefi$"The ECJ unambiguously rejects, therefore,
the legal reasoning developed by the CFIl. The €Ebgnizedhat the Community judiciary
is empowered to check indirectly the lawfulnesstioé Security Council resolutions in
guestion with regard tqus cogens “understood as a body of higher rules of public
international law binding on all subjects of intational law, including the bodies of the
United Nations, and from which no derogation isgiillie™*. The judgment of the ECJ does
not imply a lack of knowledge of the existence efgmptory principles of international law,
which obligate both the Member States and the &gc@ouncil in discharging their
responsibilities. The Court did not deny that theme, however, certain limits to the
obligatory nature of the Security Council resolafiplimiting itself to stating that it is not the
competence of the Community judicature to rulef@dompatibility of such resolutions with
jus cogen®.

The ECJ accepts, therefore, the arguments put fdrisa some commentators, who
have maintained, in relation to the reasoning fedld by the CFI, that a municipal court
cannot assume the powers to rule on the legalith@Becurity Council resolutions as regards

jus cogensas it would, by so doing, set itself up as juddehe international community,

>3 Kadi/Al Barakaat note 1, para. 287.

> Yusuf note 8, para. 277.

%5 On the limits to the Security Council powers, Bed\ngelet,International Law Limits to the Security Council
in UNITED NATIONS SANCTIONS AND INTERNATIONAL LAW (V. GOWLLAND-DEBBAS ED, 2001); B. Fassbender,
Review Essay: Quis judicabit? The Security CouttsilPowers and Its Legal Contrdl1 EJIL,219-232 (2000);
A. Orakhelashvili,The Impact of Peremptory Norms on the Interpretaimd Application of United Nations
Security Council Resolution$6 EJIL, 59-88 (2005); A. ReiniscBbeveloping Human Rights and Humanitarian
Accountability of the Security Council for the Imsfiimn of Economic Sanction85 AJIL, 851-872 (2001); R.
WesselsDebating the “Smartness” of Anti-Terrorism Sancsoihe UN Security Council and the Individual
Citizen in LEGAL INSTRUMENTS IN THE FIGHT AGAINST INTERNATIONAL TERRORISM A TRANSATLANTIC
DIALOGUE (C. FIUNAUT ET AL. EDS, 2004); E.DE WET, THE CHAPTER VIl POWERS OF THEUNITED NATIONS
SECURITY COUNCIL (2004); E. de WetThe role of human rights in limiting the enforcemeower of the
Security Council: a principled viewn REVIEW OF THE SECURITY COUNCIL BY MEMBER STATES, 7-29 (E. DE
WET, A. NOLLKAEMPER EDS, 2003).
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undermining the system of collective secufitfHowever, if the assumption by the Security
Council of quasi-judicial duties with a direct begron individuals is not accompanied by the
establishment of a judicial or equivalent reviewsmeipal courts will be increasingly tempted
to verify the legality of such actiorfs Similarly, France, the Netherlands, the United
Kingdom and the Council take the view that no revief the internal lawfulness of
resolutions of the Security Council may be carmed by the EU courts in the light qiis
cogens This has led to the paradox that the argument$opward as regards the main issue
at stake by this group of countries and by the Cib@ame not accepted by the ECJ, while the

only criticism formulated regarding the reasonifighe CFI is accepted favourably.
Il. The relationship between the UN Charter and @wnmunity legal order after Kadi

One of the great novelties of thkadi/Al Barakaatruling is that the ECJ considers the
UN Charter and the resolutions of the Security @duto be equal to other international
treaties in terms of the Community legal order. B@&J attempts to compensate for this lack
of privilege afforded to the UN Charter by makingraat effort to express its respect for the
UN legal order. Accordingly, the ECJ states thaty‘gudgment given by the Community
judicature deciding that a Community measure indentb give effect to a resolution is
contrary to a higher rule of law in the Communiggéal order would not entail any challenge
to the primacy of that resolution in internatiodai”°®. The ECJ considers also that the
powers of the Community must be exercised in olas®r® of the undertakings given in the
context of the UN in the sphere of maintenancentdrnational peace and secutityin this
respect, when the EU gives effect to resolutionspteti by the Security Council under
Chapter VIl of the UN Charter, it is necessarytfoe Community to attach special importance

to the role conferred on the Security Council byidde 24 of the Charter. Consequently,

%% See J. P. Jacquie Tribunal de Premiére instance face aux résohsidu Conseil de Sécurité des Nations
Unies. Merci monsieur le Professeur1l9 L'EUROPE DES LIBERTES (2005), available at
http://leuropedeslibertes.u-strasbg.fr/article.ptip&rticle=261&id_rubrique=51 (visited 19 NovemIta809); L.
Van den Herik,The Security Council's Targeted Sanctions ReginmedNeed of Better Protection of the
Individual, 20 LEIDEN JOURNAL OF INTERNATIONAL LAw, 797-807 (2007) at 801; R. Wesdetlitorial: The UN,
The EU and JUS COGENS INTERNATIONAL ORGANIZATIONS LAW REVIEW, 1-8 (2006) at 4.

" This issue goes beyond the aim of this article. BeCannizzaroA Machiavellian Moment? The UN Security
Council and the Rule of Lav@ INTERNATIONAL ORGANIZATIONS LAW REVIEW, 189-224 (2006); I. Brownlie,
The Decisions of Political Organs of the United iNas and the Rule of Laim ESSAYS INHONOUR OFWANG
TIEYA (R. ST. J.MACDONALD ED., 1994).

%8 Kadi/Al Barakaat note, para. 288.

¥ The ECJ has recently held that the powers of theBunity in the sphere of cooperation and developme
(Articles 177 EC to 181 EC) must be exercised isepbance of the undertakings given in the contéxte UN
and other international organizations (Case C-9C@mmissiorv Council[2008] ECR 1-0000, para. 65).
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when adopting the measures required to implementSibcurity Council sanctions on the
basis of Articles 60 EC and 301 EC, the Commurhtyusd take into account “that in drawing
up those measures the Community is to take dueuatad the terms and objectives of the
resolution concerned and of the relevant obligatiander the UN Charter of the United
Nations relating to such implementati6h”lf Community law is to be interpreted in the ligh
of pertinent rules of international law, it would Blogical were this consideration not also to
be extended to the observance of the resolutioiseoUN organ, which has been entrusted
with the function to take the measures necessamyaiatain or restore international peace and
security.

The ECJ extends for the first time the settled daseon the judicial review over
Community acts intended to give effect to interoradl agreements to the acts adopted to
implement the Security Council resolutions. Consadly, the Court rejects the idea tlaaty
judicial review of the internal lawfulness of suatts in the light of fundamental freedoms is
excluded®. The ECJ therefore follows the argument outlingdHe Advocate General Poiares
Maduro in his Conclusions in not accepting that @@mnmunity legal order accords supra-
constitutional status to the Charter of the UN amel Security Council resolutio?fs The
Court held that if the hierarchy of norms withie tGommunity legal order were applicable to
the UN Charter “the latter would have primacy osgets of secondary Community law”, but
“that primacy (...) would not, (...), extend to primalgw, in particular to the general
principles of which fundamental rights form p&rt”

It must be recognized that there is a significaffeence between the conclusion of
international agreements and the implementatich@fecurity Council resolutions, sirte
Charter is not binding on the Community by virtddreaty law.The Community is bound, in
fact, to take the measures necessary to implerhengécurity Council resolutions adopted

under Chapter VII of the Charter as a result ofddeption of a common positiarr joint

%0 Kadi/Al Barakaat note 1, para. 296. The Court of Justice has @yréweld that in the interpretation of the
contested regulation, the wording and purpose abRé&on 1390 (2002) must also be taken into acc¢@ase
C-117/06Mdllendorf and Mdllendorf-Niehuug007] ECR 1-8361, para. 65). Consequently, therCheld that
the contested regulation must be interpreted asilfitmg the final registration of the transfer @fvnership in
the German Land Register, even though the confioadhe sale of immovable property and the agredroan
transfer of ownership of that property were conetlithefore the date on which the buyer was incluztethe
consolidated list.

b1 Case C-122/9&ermany v. Council1998] ECR 1-973. The Court is also willing to amithe conclusion of an
international agreement which does not respectGbmmunity’s competences and the division of powers
between institutions (see Case C-32#8dncev Commissiori1994] ECR [-3641).

%2 Opinion of Advocate General Poiares Maduro, note 2

8 Kadi/Al Barakaat note 1, paras. 307 and 308. The ECJ considetstilsinterpretation is supported by
Article 300(6) EC, which provides that an interoatil agreement may not enter into force if the Chas
delivered an adverse opinion on its compatibilitithwthe EC Treaty, unless the latter has previolmgn
amended.
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action by virtue of the CFSP, which provides foti@t by the Communif}’. However,
stating that the Charter is binding is not equintléo excluding judicial review of a
Community act implementing a Security Council reioh®™. The review of such acts in the
light of fundamental rights protected as generahgyples of Community law was not
unpredictable. IlBBosphorughe ECJ examined whether a regulation implemeraiSgcurity
Council resolution violated the claimants’ fundarnaémnights®.

Turning to whatadi implies for the relationship between European amernational
law, it is intended to contrast a European or ctuiginal law perspective with an
international law perspective of the case. While tBFI shows the greatest respect for
international law, the ECJ’s position rests essdigtion Community-based arguments. The
CFI considers Article 103 of the Charter to be hygklevant as regards the articulation of the
relationship between the obligations of Member &tatarising from the Charter and
Community law, in such a way that the former woald/ays have precedence in case of
conflict. The ECJ, however, makes no mention oficket 103 of the Charter itKadi/Al
Barakaat This is due to the fact that the ECJ consideas the obligations derived from the
resolutions of the Security Council, adopted wittie framework of Chapter VII of the
Charter, may not impinge upon the constitutionaih@ples of the Community legal order,
including the respect for fundamental rights, dmat it is the duty of the ECJ to guarantee the
respect of these rights. This is a thoroughly dartginal solution, which is based on the
autonomy of the Community legal order and on thmacy of primary law, in the opinion of
the ECJ, over the UN Charter and the resolutiorte@fSecurity Council. The ruling is based
on the idea that the possible international respditg of the EU and of its Member States,
should it prove impossible to impose selective 8ans on the appellants, does not affect the
ECJ’s obligation to review the acts implementing 8ecurity Council resolutions as regards

European standards in human ri§hts

% See Articles 301 and 60 EC.

% For a similar opinion, see Eeckhout, note 10, %3; M. CremonaExternal Relations of the EU and the
Member States: Competence, Mixed Agreements, &itenal Responsibility, and Effects of Internatibhaw,
22 EUIWORKING PAPERS 33(2006).

% Case C-84/9Bosphorug1996] ECR 1-3953. While the Court did not cleaglypress its opinion on this issue,
the Advocate General Jacobs was unambiguous. Thiecate General held that “respect for fundamergaks

is thus a condition of the lawfulness of Commuraitgs” and that “the contested decision did not &trike an
unfair balance between the demands of the genetatest and the requirements of the protectionhef t
individual's fundamental rights” (Opinion, para£-83).

7 See De Burca, note 51, at 41. In this regardAtheocate General declares that the impossibilitfjutfflling
the obligations derived from the resolutions of ®ecurity Council on the part of the Community asfd
Member States “is without prejudice to the applarabf international rules on State responsibitityto the rule
enunciated in Article 103 of the UN Charter” (Ominiof the Advocate General, note 2, para. 39).
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Like the Advocate-General Maduro, the ECJ accaptgview the validity of the EU
law by reference to the EU constitutional princgplelowever, the ECJ is less explicit than the
opinion of the Advocate General on the relationdigween international law and the EU
law. According to Maduro, “the relationship betwdaternational law and the Community
legal order is governed by the Community legal oridgelf, and international law can
permeate that legal order only under the conditeeisy the constitutional principles of the
Community”®® The Advocate General adopts a dualist approac¢hetaelationship between
European and international 18w By contrast, the ECJ does not explicitly follondaalist
model. The ECJ states that the Charter of the Udé amt impose the choice of a particular
model for the implementation of the Security Colnmesolutions and hence the judicial
review of the international law obligations undee tCharter is not exclud&d This follows
the ECJ’s considerations about the Court’s poweaetiew the validity of any Community
measure in the light of fundamental rights, whigkaiconstitutional guarantee stemming from
the EC Treaty as an autonomous legal syStem

Many commentators have expressed concern ovepdbigion adopted by the ECJ,
suggesting that the Court might have taken adventdghe opportunity to proceed further
with the process of constitutionalization of then@ounity legal system as a closed, self-
contained modéf. It has therefore been claimed that the Courtseaing has a negative
effect on the unity and coherence of the intermatidegal system, and that it has failed to
establish an effective dialogue with other courtd aternational organizations. By according
precedence to the EC Treaty over the UN Charter, Gburt failed to acknowledge the
hierarchy of norms in international & It is not justifiable that primacy be accordedhe
values protected by the Community legal order dkkese common values represented in the

UN Chartef*. Should othecountries or regional groups also decide that pidieation of the

% Opinion of Advocate General Poiares Maduro, noteaa. 24.
% Given Maduro’s views expressed in his writingss Bpproach to international law could be qualifées
pluralist. See M. Madurolnterpreting European Law: Judicial Adjudication & Context of Constitutional
Pluralism, EUROPEANJOURNAL OF LEGAL STUDIES, 1 (2007).
O Kadi/Al Barakaat note 1, paras. 298-299.
" SeeKadi/Al Barakaat note 1, para 84.
"2 For some examples of this literature see De Burate 51; A. Gattini, note 51; L. M. Hinojosa Makz,Bad
Law for Good Reasons: The Contradictions of the iKagigment 5 INTERNATIONAL ORGANIZATIONS LAW
REVIEW, 339-357 (2008); L. Van Den Herik, N. Schrijv&roding the Primacy of the UN System of Collective
Security: The Judgment of the European Court oftideisin the Cases of Kadi and Al Barakad
|73NTERNATIONAL ORGANIZATIONS LAW REVIEW, 329-338 (2008).

Id.
" d. By contrast, others substantially agree with ther€s reasoning. See D. Curtin, C. Eckelse Kadi Case:
Mapping the Boundaries between the Executive amduldiciary in Europge5 INTERNATIONAL ORGANIZATIONS
Law ReviEw, 365-369 (2008); J. D'Aspremont, F. Dopagkadi: The ECJ’s Reminder of the Elementary
Divide between Legal Orders INTERNATIONAL ORGANIZATIONS LAW REVIEW, 371-379 (2008); G. Harpaz,
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Security Council decisions is dependent on thempatibility with national or regional
values, and in particular their own view on humahts issues, this could endanger the
authority of the Security Council in the maintenawg international peace and secufty

In my opinion, Kadi does not involve any fundamental change in theitioaal
position of the ECJ as regards the protection aflfumental rights, or any breaking of the
shackles of international law on the part of then@wnity judge The ECJ recalled that an
international agreement cannot have the effectrgfudicing the constitutional principles of
the EC Treat{f, and the European Community must respect intemaltlaw in the exercise
of its powers and “that a measure adopted by viofukose powers must be interpreted, and
its scope limited, in the light of the relevantasilof international law”. The review of the
validity of a Community measure in the light of @lamental rights is a constitutional
guarantee stemming from the EC Treaty whaetm not be prejudiced by an international
agreemerit. The constitutional dimension of the EC Treatyliiked to the idea that the
Community is based on the rule of law, supportea bpmplete system of legal remedfies

From an international law perspective, in no wag t@e judgment of the Court be
interpreted as questioning the authority of theuigc Council in discharging its duties for
the maintenance of international peace and seflrfyen though it is not easy to strike a
balance between the Security Council’'s primary oespility for the maintenance of
international peace and security and the estabéshmf safeguards of fundamental rights in
the sanctions regime against Al-Qaeda and the dmlilt is unacceptable to systematically
infringe the fundamental rights of persons andtiestincluded in the black list drawn by the
1267 Sanctions Committ&e

Judicial Review by the European Court of Justic&JNf“Smart Sanctions” Against Terror in the Kadid$pute
(2009) 14 HBROPEAN FOREIGN AFFAIRS REVIEW, 65-88 (2009); B. Kunoy, A. Daweslate tectonics in
Luxembourg: The ménage a trois between EC lawrnat®nal law and the European Convention on Human
Rights following the UN sanctions casé6 CMLREv., 73-104 (2009).

> De Burca, note 51; A. Gattini, note 51.

S Kadi/Al Barakaat note 1, para. 285.

" Kadi/Al Barakaaf note 1, para. 291. The ECJ said that its reagdsibased on the settled case law regarding
the relationship between the Community legal omtst both treaty law and customary international (See
Cases C-286/9®oulsenand Diva Navigation[1992] ECR 1-6019, para. 9 and C-162/Bécke[1998] ECR
[-3655, para. 45).

8 Kadi/Al Barakaat note 1, paras. 316-317.

" The Court of Justice held Ires Vertshat “the European Community is a community basethe rule of law
inasmuch as neither its Member States nor itstutths can avoid a review of the question whettier
measures adopted by them are in conformity withbh&c constitutional charter, the Treati/e$ Verts note
18).

8. Santos Var&l control judicial de las sanciones contra Al-Qaeyllos talibanes en la Unién Europea: ¢un
desafio a los poderes del Consejo de Segur{@@f9) 32 RvISTA DE DERECHOCOMUNITARIO EUROPEQ 116
(2009).

#1d.
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The divergence in opinion between the EU and mational lawyers as to the
consequences of théadi judgment is likely to remain for the foreseeabltufa. In an effort
to reconcile the two positions, it has been hidtikg that Article 103 of the Charter should
only be applied to those obligations derived frdva Charter adopted in accordance with the
purposes and principles of the UN, so that MembateS would only be obliged to apply the
resolutions of the Security Council if they are gatible with the respect for human rigits
As regards determining which human rights shoulerdfore be respected, this would be
based on those international obligations derivethfcustomary international law and from
the main international instruments promoting argpeeting human rights, which are binding
upon Stateés. Besides, the fact that the establishment of Setesanctions has not been
accompanied by the introduction of mechanisms ttegt human rights, the States are not
automatically relieved of the duty to fulfill theinternational obligations as regards human
rights when enacting the resolutions of the Segu@ibuncif*. In my opinion while this
reasoning does have the merit of relating the Conityilegal order to international law, and
in particular to the UN Charter, it would indirgcthvolve an examination of the limits of the
powers of the Security Council, which are deriveahf human rights. It is an extremely
delicate question both from a political and a lggaispective, and it could be argued that it
goes beyond the role of the ECJ, namely, to safdgeapect for Community law.

Given that the ECJ expresses great interest inligigimg its respect for the legal
order created by the Charter, it would have beasamable to expect that it would have
referred to the obligations of States as regarasamurights derived from international law in
general and its principal instruments in particusanong which the Universal Declaration of
Human Rights occupies a prominent place. When axamithe violations of the right to a
fair hearing and the right to effective judicialopgction, the ECJ could have mentioned
General Comment No. 32 on Article 14 of the ICCR&gpted in 2007, in which the Human
Rights Committee affirmed that the guarantees ioftfail may never be subject to measures
of derogation that would circumvent the protecti@dmon-derogable rights The ECJ could

have thus strengthened its reasoning by mentiomternational law and avoiding, to a

8 p. cardweell, D. French, N. Whit&uropean Court of Justice¥assin Abdullah Kadi and Al Barakaat
International Foundation v. Council and Commiss{dnined Case€£-402/05 P and C-415/05)Budgment of
8Sgeptember 20088 ICLQ, 229-240 (2009) at 237.

Id.
8 See A. BianchiSecurity Council’s Anti-terror Resolutions and thehplementation by Member States
JOURNAL OF INTERNATIONAL CRIMINAL JUSTICE, 1044-1073 (2006).
8 Human Rights Committee, General Comment N° 32 ditlad 14 of the ICCPR: Right to equality before
courts and tribunals and to a fair trial, CCPR/C/8&32007), para. 6.
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certain extent, the separation between the Commiegial order and international law, in
particular, the UN Charter, which has been thelteduhe Kadi/Al Barakaatruling.
Furthermore, the ECJ held that the immunity fromspgiction for a Community

measure implementing a Security Council resolutamiopted under Chapter VII of the
Charter “cannot find a basis in the EC TreftyAs mentioned above, Articles 307 CE and
297 CE occupied a preeminent position in the raagoof the CFI as regards justifying the
primacy of the UN Charter over primary laln.this respect, the ECJ considered that Articles
307 EC and 297 EC cannot be understood “to authamy derogation from the principles of
liberty, democracy and respect for human rights amitlamental freedoms enshrined in
Article 6(1) EU as a foundation of the UnidA”In other words, the acts adopted by the EU
institutions must respect human rights protectedthe EU as general principles of
Community law. This issue was carefully examined thg Advocate General Poiares
Maduro, because the United Kingdom alleged that smenunity from review can be derived
from Article 307 EC. Unlike the CFI, which only mtemns the first paragraph of Article 307
EC, Poiares Maduro also takes into account thegatiiins that arise from the second
paragraph of Article 307, which states that the Menttate or States concerned shall take all
appropriate steps to eliminate incompatibilitiesAmen their prior treaty obligations and their

obligations under Community law.

lll. The UN sanctions against Al-Qaeda/Taliban @hd EU fundamental rights

As regards the lack of protection of fundameniglhts in the UN sanctions regime
against Al-Qaeda and the Taliban, the Ht&ld that “the existence, within that United
Nations system, of the re-examination procedureoreethe Sanctions Committee, (...),
cannot give rise to generalized immunity from jdigsion within the internal legal order of
the Community®®. Not even having regard to amendments recentlyentadt, the idea that
the system of sanctions offers adequate proteafonuman rights appears justified. The
Security Council has proceeded to make major neatibns to the Guidelines of the 1267
Sanctions Committee in order to improve the prooesidor listing and delisting as regards
the Consolidated List of Al-Qaeda and the Talf8aResolution 1735 (2006) requires States

8d., para. 300.

871d., para. 303.

8 Kadi/Al Barakaaf note 1, para. 321.

8 The Guidelines of the 1267 Sanctions Committeeewadopted on 7 November 2002 and have been
subsequently amended. They were updated for thetitas on 9 December 2008 following the adoption of
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to suitably justify the proposed inclusion of inidivals and entities on the 1267 Committee’s
list, and Resolution 1730 (2006) creates a focahtpaithin the Secretariat to which the
individuals and entities included on the listslod Sanctions Committees can directly submit
requests for delistifd Even though those amendments were made aftercaheested
regulation had been adopted and, in principle, t@not be taken into consideration in this
case, the ECJ chooses to rule that even the cusgeamination procedure does not offer
adequate guarantees of judicial protectiom my opinion,it would have been inappropriate
to postpone to some future date its decision om thiestion, seeing as it is clear that
fundamental rights are not adequately protectedewurnhe system of targeted sanctions
imposed by the UN.

Even though today Member States are a great de@ nigmrous as regards proposing
the inclusion of individuals on the list than thegre in the aftermath of the terrorist attacks
of 11 September 2001, tH267 Sanctions Committee is not obliged to communicatéhé
applicants the reasons justifying their appearamcthe list?>. The establishment of the Focal
Point facilitated the submission of requests fotistiag, since before the adoption of
Resolution 1730 (2006) an individual blacklistedswentirely dependent on his State of
nationality or residence for the submission of ditipe for delisting. This triggered a
consultation process between the government(s) itifesship and residence and the
government(s) that had originally proposed thenlgsbf the petitioner. If these governments
failed to agree on the delisting petition, the undiial had no real chance of being delisted,
since the 1267 Sanctions Committee takes its @esidly consenstrs

As it is pointed out by the ECJ, the procedure teetbe 1267 Sanctions Committee is
still in essence diplomatic and intergovernmental the persons or entities concerned have

no real opportunity to assert their rights befdne Committee or be represented for that

Resolution 1822  (2008). The last wversion of the d8lines is available at
http://www.un.org/sc/committees/1267/pdf/1267_glirsses.pdf (visited 18 January 2010).

% UN Security Council Resolution 1735 (2006) of 22c@mber and UN Security Council Resolution 1730
(2006) of 19 December. The designating States dradgb indicate what portion(s) of the statementasfe the
Committee may publicly release or release to Men8iates upon request (Guidelines of the 1267 Sarscti
Committee, note 79, para. 6(d)). Last June, Resolit822 (2008) adopted by the Security Councibrider to
extend the sanctions regime against Al Qaeda anddliban for a further period of 18 months doesauuress
the concerns about the 1267 Sanctions Committeetsedures.

1 Kadi/Al Barakaat note 1, paras. 321-322.

92 Only the Permanent Mission of the country or cdaatwhere the individual or entity is believedi®located
and, in the case of individuals, the country of athihe person is a national will be notified by Becretariat.
The Guidelines state that this communication “stethind such State(s) to inform, to the extend iptessand in
writing where possible, individuals and entitieslied on the Consolidated List of the measureogag on
them” and that “a copy of the publicly releasabtetipn of the statement of case” shall be incluaéith the
notification (Guidelines of the 1267 Sanctions Cdtten, note 79, para. 6 (j)).

9 See Guidelines of the 1267 Sanctions Committete, 7@, para. 8(d).
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purposé®. The individuals and entities blacklisted contirtnebe denied the right to appear
before a court or independent body that can issuebgective ruling on whether there were
justified reasons for their inclusion on the Cordatled List. As regards the lack of fair and
clear procedures, criticisms have been expressddtésnational institutiors, academic¥
and NGO¥'. With the occasion of the 2005 World Summit Outeoithe General Assembly
called upon the Security Council “to ensure that &d clear procedures exist for placing
individuals and entities on sanctions lists and femoving them, as well as for granting
humanitarian exemption¥:

The adoption of Security Council Resolution 19040@) on 17 December 2009 might
lead to an improvement in the state of defenceésssaffecting those individuals and entities
listed by the 1267 Sanctions CommitfeeThe resolution introduces several new elements
relating to the procedures for the listing and stelg of individual and entities, most notably
the introduction of an independent and impartial KDdsperson to look into requests for
delisting of individuals and entiti&8. The Ombudsperson will gather information in cehta
with the States when a delisting petition is présgérand present a written update to the
Committee to the progress to date. What is everers@nificant, the Ombudsperson may
engage in dialogue with the petitioner. Once theiopge of engagement described is
completed, the Ombudsperson lays out for the Coteenthe principal arguments concerning
the delisting request. This an important step fodwa ensure that fair and clear procedures
exist for placing individuals and entities on thet.| However,as long as substantial

modifications are not introduced in the delistingpgedures which allow those affected a

% Kadi/Al Barakaat note 1, paras. 323-325.

% Council of Europe, Parliamentary Assembly, Resofui597 (2008) and Recommendation 1824 (2008} bot
adopted 23 January 2008 and based on the Repart {2d54) of the Committee on Legal Affairs and Hum
Rights (Rapporteur D. Marty, Switzerland) entitlethited Nations Security Council and European Union
blacklists Report of the Special Rapporteur on the promoéind protection of human rights and fundamental
freedoms while countering terrorism, Martin Schej\/61/267, 16 August 2006.

% J. Almqvist,A Human Rights Critique of European Judicial Revi€@wunter-Terrorism Sanction§7 ICLQ,
303-331 (2008); M. Bothesecurity Council's Targeted Sanctions against Pmesth Terrorists6 JOURNAL OF
INTERNATIONAL CRIMINAL JUSTICE, 541-555 (2008); I. Camerot)N Targeted Sanctions, Legal Safeguards and
the European Convention on Human Righit2 NORDIC JOURNAL OF INTERNATIONAL LAw, 159-214 (2003); P.
Fitzgerald,Managing Smart Sanctions Against Terrorism Wis8f NEw ENGLAND LAw REVIEW, 957-983
(2002); J. Santos Var&l control judicial de la ejecucion de las sancisnantiterroristas del Consejo de
Seguridad en la Union Europed5 REVISTA ELECTRONICA DE ESTUDIOS INTERNACIONALES, 1-23 (2008),
available at http://www.reei.org (visited 12 Jarnua009); C. WarbrickThe European Response to Terrorism
in an Age of Human Right&5 EJIL, 989-1018 (2004).

° Human Rights Watchy.N.: Sanctions Rules Must Protect Due ProcessMarch 2002, available at
http://hrw.org/english/docs/2002/03/04/global583@ livisited 4 November 2009).

% UN Doc. A/IRES/60/1, 24 October 2005, para. 109.

9 UN Security Council Resolution 1904 (2009) of 1&®mber.

19 n the future, the Focal Point will not receives trequest for delisting from the 1267 sanctiorts bist will
continue to receive request from individuals andities seeking to be removed from other sanctiosis |
(Resolution 1904 (2009) of 17 December, para. 21).
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genuine right to question the decisions of the 1Z®Mmmittee to freeze their financial
resources, the Security Council will continue todating on the fringes of the human rights
requirements derived from international obligatiShs

IV. The breach of the appellants’ fundamental rsght

Finally, the ECJ proceeded to give final judgment in theastfor annulment brought
by Kadi and Al Barakaat. Unlike the CFI, the ECJdhimat the freezing of the appellants’
funds and other assets infringed the rights ofdékence, in particular the right to be heard
and the right to effective judicial review. In thiegard, the ECJ declared that the
effectiveness of judicial review means that the @umity authorities must communicate the
grounds for listing to the persons or entities @ned “so far as possible, either when that
inclusion is decided on or, at the very least,witly as possible after that decision in order
to enable those persons or entities to exercisiirwthe periods prescribed, their right to
bring an action™?

As regards the right to a fair hearing, the Comityueuthorities cannot be required to
communicate those grounds nor hear the appellafitsebtheir names have been included on
the list for the first time, because prior commatien would be liable to jeopardize the
effectiveness of the freezing of funds and resaiféerhe Court does not disregard the idea,
defended mainly by the European institutions arduhited Kingdom, that the encroachment
upon the appellants’ fundamental rights is juddiffer reasons relating to the suppression of

international terrorism, but it does not acceptt tthee restrictive measures can escape all

191 See E. Rosandhe Security Council’s Efforts to Monitor the Implentation of Al Qaeda/Taliban Sanctipns
98 AJIL, 745-763 (2004) at 752. A number of propgesave been put forward to address the weakndisaes
characterize the delisting system. In the docupesduced by the Watson Institute for Internatiofaldies of
Brown University, with the support of the governnemf Switzerland, Germany and Sweden, there are a
number of very interesting proposals for the coraidf an organization of the kind (T. J. Bierstek8r E.
Eckert,Strengthening Targeted Sanctions Trough Fair areh€ProceduresWhite Paper, Watson Institute for
International Studies, Brown University, 30 March 008, available at
http://www.watsoninstitute.org/pub/Strengtheningrgeded Sanctions.pdf, visited 19 January 2010). An
updated version of this report was published in oBet 2009, available at
http://www.watsoninstitute.org/project_detail.cfra24.

The Monitoring Team stated that “it is difficult imagine that the Security Council could accept an
review panel that appeared to erode its absolutedty to take action on matters affecting intdim@al peace
and security, as enshrined in the Charter. Thisegr@gainst any panel having more than an advistey and
against publication of its opinions, to avoid urmgting the Council decisions” (Report of the Aralgl
Support and Sanctions Monitoring Team pursuanteolution 1735 (2006) concerning Al-Qaida and the
Taliban and associated individuals and entitiea0&3, 324, 14 May 2008, para. 41).
192K adi/Al Barakaat note 1, para. 336.

10314., paras. 338-340. This argument was also statebleb@FI in paragraph 308 ¥usuf/Al Barakaat.
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review by the Community judicatuf¥. Consequentlythe specific needs related to the
prevention of international terrorism have to bketainto consideration by the ECJ when
exercising legal control, and sufficient protectiiould also be accorded to human ritffits
The idea that the need to resort to smart sanctmpsevent terrorist acts does not exonerate
the authorities from demonstrating that those nressare justified in respect of the person(s)
concerned is, in my opinion, entirely convincingdan any case the procedural safeguards
afforded by the EU law should be respected. Howessra result of the fact that the
Community institutions refuse to grant the appefiaan opportunity to make their views
known on whether the sanctions against them at#igalsor to dispute the grounds for their
inclusion on the list, it followed that it was imgmible for the applicants to exercise their right
to effective judicial protection, because they donbt adequately defend their rights before
the Community court§®.

The arguments put forward by the ECJ are verylainto the legal reasoning
employed by the CFI i©MPI, and later developed and consolidatedtichting Al-Agsa,
José Maria Sison, Kongra-GahdPKK. It is interesting to note that both the ECXaudi/Al-
Barakaatand the CFI irDMPI held that since the Council had adduced no evielémgustify
the restrictive measures, the Community judicatsas not able to undertake any review of
the lawfulness of the contested atts By the same token, both courts considered
inadmissible the argument that because the reg&ioieasures concern national security and
terrorism, they are permitted to escape all revieyvthe Community judicature. This,
therefore, leads to the result that the concluaioived at by the ECJ iKadi/Al-Barakaatis
similar to that of the CFI i©®MPI as regards the EU autonomous list. Kiaeli/Al Barakaat
judgment also highlights the fact that the judiciaview as regards fundamental rights

194 Since the contested Community act was intendéahpéement a resolution adopted by the Security €dun
in the fight against terrorism, the ECJ accepted thverriding considerations to do with safetytioe conduct
of the international relations of the Community arsdMember States may militate against the comuatitn
of certain matters to the persons concern&at{/Al Barakaaf note 1 para. 342).

195 The Advocate General stated that “the presentigistances may result in a different balance beingls
among the values involved in the protection of fumental rights but the standard of protection didr by
them ought not to change” (Opinion of Advocate Gah®laduro inKadi, note 2, para. 46).

196 SeeKadi/Al Barakaat note 1, para. 353. The shortcomings of UN Al-Gaadd Taliban sanctions regime
also came under scrutiny in a recent case fronBtiitessh High Court. Justice Collins held that subiimg a
delisting petition without knowing the material dsagainst the petitioner cannot be considered iafaetory
protection of the right to be heard, nor of thehtigf effective judicial reviewA4, K, M, Q& G v. H. M.
Treasury High Court of Justice, Queen’s Bench Divisionidistrative Court, Justice Collins, 24 April 2008)
197 Kadi/Al Barakaat note 1, para. 351 ar@MPI, note 20, para. 155. Poiares Maduro also decthedthere is
a real possibility that the sanctions taken agahestappellant within the Community may be dispmtipoate or
even misdirected”. However, it is recognized the Court has no way of knowing whether that isahse in
reality (Opinion of Advocate General MaduroKadi, note 2, para. 53).
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protected by the EU law leads to totally differaesults than that based solely s
cogend®

The ECJ analysed also whether the restrictive uneadaid down in the contested
regulation constitute a breach of the right to eesfor property, as alleged by Mr Kadi. The
Court was therefore faced with a question which een the subject of much discussion in
recent yearsWhereas the EU institutions, the EU Member Staths, 1267 Sanctions
Committee and the UN Monitoring Team have consyaatfjued that the freezing of funds
constitutes a temporary precautionary measure wioels not amount to the deprivation of a
person’s property, the individuals and entitiegééed by this type of sanctions have alleged
that this measure entails a disproportionate ardlerable interference with property
rights'®®. Both positions were taken into considerationdms degree by the ECJ, given that
the response of the Court was relatively modétatin this respect, the ECJ recalled that it
had already declared Bosphorughat the importance of the aims pursued by a Conitynun
act giving effect to a Security Council sanctioegime may justify negative consequences for
some operators, even if they are in no way resptngor the situation that led to the
adoption of the measures in question In order to assess the extent of the fundameigtat
to respect for property, protected as a generatimie of Community law, account was taken
of the First Additional Protocol to the ECHR, whiehshrines that right, and the case law of
the European Court of Human Rights. Since the stedemeasures pursue an objective of
general interest as fundamental to the internatiooilm@munity as the fight against terrorism,
the ECJ held that the freezing of funds, finan@akets and other economic resources
belonging to the persons identified or associatédd ®in Laden, Al-Qaeda and the Taliban
“cannot per se be regarded as inappropriate orafisptionate*'? These considerations and
the fact that there are derogations and exemptmus a mechanism for the periodic re-

examination of the general system of measuresedettel of the UNed the ECJ to conclude

198 | all likelihood, the CFI was courageous enoughavigate the quicksand fifs cogensbecause it was
convinced from the start that there was no breatchthe peremptory norms of international law. Most
commentators have criticized the approach of thet€Rkhe content of th@us cogensiorms. See Tomuschat,
note 10, at 545; Eeckhout, note 10, at 192.

199 Third report of the Analytical Support and Sanatidvionitoring Team appointed pursuant to resolutibg6
(2004) concerning Al-Qaeda and the Taliban andaatsal individuals and entities, UN Doc. S/2005/592
September 2005, paras. 40-43.

110 Judge Collins of the British High Court does nesitate to admit the punitive connotation of theaficial
sanctions. This criminalization goes beyond thagieded individuals and entities; the very wideicigbn of
economic resources have made it impossible forfahely of a designated person to know whether they
committing an offence or whether a license fromTheasury is needed\( K, M, Q& G v. H. M. Treasurynote
102).

1 Bosphorusnote 66, paras. 22 and 23.

112K adi/Al Barakaat note 1, para. 363.
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that “the restrictive measures imposed by the contestgdlation constitute restrictions on
the right to property which might, in principle, pestified™*®. However, due to the fact that
the Community institutions did not to grant the elpgnts an opportunity to make their views
known to the competent authorities, and bearingiind the significant restriction of their
property rights, the imposition of the restrictiveeasures “constitutes an unjustified

restriction of his right to property™.
E. THE CONSEQUENCES OFKADI

The ECJ did not explicitly declare what its atikuwould be towards the Community
norms implementing the resolutions of the Secutipuncil should the regime of sanctions
established by the UN provide sufficient protectionfundamental rights. The Court simply
highlighted that such immunity is unjustified, assi clear that the re-examination procedure
before the 1267 Sanctions Committee does not offarilar guarantees to judicial
protectiort™. In contrast, the Advocate General expressedngitiéss to send a clear political
message to the EU Member States and the Securitga@oif the right to effective judicial
protection were safeguarded at the level of the W, Community institutions could be
released from the obligation to provide for judiagantrol over implementing measures that
apply within the EU legal ord&f. This solution, which would involve taking up a siani
position to that adopted by the ECHR in #esphoruscase, should the judicial protection
accorded within the framework of the Security Coube considered sufficient, was not
agreed upon in the end by the E€JIt would have been useful if the ECJ had spetitie
conditions in which it would cede the exercise tsf jurisdictional role to an international
institution. This position would allow the Court begin a constructive dialogue with other
Community institutions and international organiaag™®

In order to prevent any negative effects arisirggnf the annulment of the regulation
with immediate effect, the Court maintained theeeti§ of the contested regulation for a
period of no more than three months. Given thapthesibility that the restrictive measures in
guestion are justified cannot be excluded, the dppay must be granted to the Community

institutions to remedy the violations of fundamémigghts. This opportunity was taken by the

131d., para. 366.

141d., para. 370.

151d., para. 322.

18 Opinion of Advocate General Madurokadi, note 2, para. 54.
117 See, De Burca, note 51, at 36.

118 Gattini, note 51, at 325.
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Commission and the Council, which adopted a regulahat has the effect of maintaining
the appellants in the list, after communicating thasons that led to their inclusion and
granting them the opportunity to comment on thesmugds®™. The information that was
communicated to Kadi and Al Barakaat was probablyegal in character, and did not include
the real fundamental reasons which led to theilugion on the list of the 1267 Sanctions
Committee. In many cases, neither the Europeaitutishs nor the Member States are in any
position to fulfill this obligation to a meaningfalegree, as often only the State responsible
for the initial designation is aware of this infation. Since this is information which is
generally the product of the intelligence servicédssome States, it is unlikely that the
members of the 1267 Committee were willing to shartn Kadi and Al Barakaat all the
information they might need to prepare their de¢elnsfore national courts and the ECJ. Kadi
was not satisfied then by the procedural improvamemde by the EU, and brought a new
action on 26 February 2009 seeking the annulmetiteofCommission Regulation that keeps
Kadi on the list*.

The consequences of the CFI case-law as regaedsUhautonomous list of terrorists
should be borne in mind when faced with the impioes of Kadi/Al Barakaat It could be
expected that the CFI will come to the same commtug the newKadi case should the
information provided to the appellants prove inmight, and especially if the Member States
are not willing or in a position to communicate ttte Community judge the information
underlying the decisions to include them on the71l&&anctions Committee list. In these
circumstances, the States would have to chooseebatwefusing to fulfill the obligations
derived from the resolutions of the Security Colcifailing to comply with Community
law. Should this situation arise, the best optivet the Member States, and in particular the
two permanent European members of the Security €lodrance and the United Kingdom,
could adopt would be to try to convince the othembers of the Security Council of the

need to introduce substantial modifications in1B67 sanctions regime.

19 Commission Regulation (EC) No 1190/2008 of 28 Nober 2008 amending for the 101st time Council
Regulation (EC) No 881/2002 imposing certain specéstrictive measures directed against certaiaqms and
entities associated with Usama bin Laden, the Add@anetwork and the Taliban (OJ L 322 of 2.12.2G08
25).

120 Application OJ C 90 of 18.4.2009, p. 37, Case 1085
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F. CONCLUSIONS

The conclusions reached by the ECKadi/Al Barakaatare wholly convincing from
the perspective of Community law. It is laudablattthe usual interpretation of fundamental
rights in Community law is applied and the minimstandard that flows from the norms of
jus cogenss rejected According to the Court’s case law, all acts of ititutions are subject
to judicial review on grounds of compliance witnflamental rights. The arguments put
forward by the ECJ are very similar to the legals@ning employed by the CFI@MPI, and
later developed and consolidated Stichting Al-Agsa, José Maria Sison, Kongra-@atd
PKK. Both Courts accepted also that the restrictivasuees adopted by the EU institutions
may in substance be justified for reasons reldtnie fight against terrorism, as long as due
process rights are respected. The EU institutibosild bear in mind the consequences of the
CFl case-law as regards the EU autonomous list eoforists when confronting the
implications ofKadi/Al Barakaat

The divergence in opinion between the EU and iatiional lawyers as to the
consequences of thieadi judgment is likely to remain for the foreseeabléufa. While
international lawyers focus their analysis on tlastitutional role of the UN Charter in
international law, the EU lawyers seek to assertaitonomy and primacy of the EU treaties.
The ECJ adopts a constitutional solution, whichased on the autonomy of the EC law and
the primacy of primary law over, in the ECJ’'s opimj the UN Charter and the Security
Council resolutions. It is not easy to reconcile tiwvo positions, but the ECJ could have
reinforced its reasoning by mentioning internatidnaman rights instruments and avoiding as
far as possible the separation between the Comynlagtl order and international law, in
particular the UN Charter.

Regardless of whether or not the ECJ should haeptad an approach that placed
greater emphasis on the respect for internaticna) its obligation is to review the acts of
European law with a view to ensuring their compbhityowith fundamental rights. Moreover,
recognition of the undoubted primacy of the UN G@&aand the Security Council resolutions
in international law is not equivalent to statirngtt there are no limits to the powers of the
Security Council.

The need to resort to selective sanctions in g tagainst the financing of terrorism
does not exonerate the authorities from demonsgatiat such measures are justified in
relation to the individuals and entities includedtbe black list. Even though it is not easy to

strike a balance between the Security Council’siary responsibility for the maintenance of
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international peace and security and the estabéshof safeguards of fundamental rights in
the sanctions regime against Al-Qaeda and the dmlilt is unacceptable to systematically
infringe the fundamental rights of persons andtiestincluded in the black list drawn by the
1267 Sanctions Committee.

There are compelling reasons to suggest that bé Bad no option irkadi/Al
Barakaatbut to depart from the previous judgments of thd. Girstly, the constitutional
courts of the Member States have expressed thiingmess not to review Community acts
on the basis of domestic constitutional law as lasgan adequate level of protection is
guaranteed at the EC levebdlange. If the ECJ decided not to review the contested
regulations in the light of the fundamental rigptstected by the EC law, some constitutional
courts might try to ensure the protection of humights, and such a judicial intervention
would negatively affect the primacy of Communityvlaver internal law. Secondly, if the
European Court of Human Rights were called to deod the compatibility of the targeted
sanctions regime with the ECHR, the presumptioedfivalent protection of human rights
developed in théBosphoruscase would probably not be maintaitfédIt does not seem
reasonable to extend the presumption of complianitethe ECHR to the Security Council’s
targeted sanctions, as the UN does not offer agal lguarantee to the blacklisted individuals
and groups. Finally, the Court’'s decision may emage the Security Council to modify the
targeted sanctions regimes substantially in ordeiovtercome the current human rights
deficits. The EU and its Member States should mb¢ promote the respect of human rights
in its relations with third States and in interpagl forums, but its institutions should also

lead through example.

121 Boshphorus Hava Yollari Turizm ve Ticaret Anomimketi v. Ireland of 30 June 200%Reports of Judgments
and Decision2005-VI, § 155.
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THE RELATIONSHIP BETWEEN
THE EUROPEAN COURT OF JUSTICE
AND THE EUROPEAN COURT OF HUMAN RIGHTS

by
ALDONA MICHALEK-JANICZEK
A. INTRODUCTION

The aim of this article is to present the differenks between the European Court of
Human Rights (hereinafter “ECtHR”) — the instituti@reated under the auspices of the
Council of Europe (hereinafter “CoE”), and the Bagan Court of Justice (hereinafter “ECJ”)
— the institution of the European Communities (lmefer “EC”). Formally, the EC were
founded as an economic regime, while the CoE wtabkshed as a human rights regime.
Hence, both regimes shared a simiaison d’étre; namely, replacing the old world order
with an order that would guarantee peace, stalality a high degree of protection of human
rights’. The relationship between the two Courts is in eorespects characterized by
concurrence, but their functions are, in gene@hglementars

" Aldona Michatek-Janiczek — LL.M., Ph.D., Lawyer thie European Court of Human Rights (Strasbourg,
France).

This article was sent to the “MIG” editors in Septeer 2009.

! G. Harpaz,The European Court of Justice and its relationshvifte European Court of Human Rights: the
quest for enhanced reliance, coherence and legdyih COMMON MARKET LAW REVIEW, 105, 126 (2009).

2 H. Aden,Human rights before the courts: concurrence or clementary protection by the European Court of
Human Rights, the European Court of Justice andhatjonal constitutional courts?in HUMAN RIGHTS IN
EUROPE A FRAGMENTED REGIME?, 57 (M.BROSIG ED, 2006).



B. DIFFERENCES AND SIMILARITIES BETWEEN ECTHR AND E CJ

There are certain differences that exist betweenBGtHR and the ECJ in terms of
historical background and normative apparatus. thweCourts also differ in their respective
composition, jurisdictiomatione personagtheirlocus standrules, as well as their objectives
and political contexts in which they operate. THouge membership status of two Courts
differ, there exists, nevertheless, a significard growing overlap between the composition
of these institutions. Such ever-growing memberghiprlap enables the two regimes to
strengthen a common European standard in the &rea@an rights protection. Still there are
forty-seven ECHR signatories to the EC’s twentyeseWlember States, which makes the
geographical scope of jurisdiction of the ECtHR evidThe similarities exist also in terms of
membership criteria and the manner in which pastsinfringements of human rights by
their Member States are addressed by them

The ECJ and the ECtHR are both Supreme Courtsein thspective fields. Their
jurisdiction is binding on the Member States / Caciing Parties and both are involved in the
interpretation of one document — the European Caimwe on Human Rights (hereinafter
‘ECHR” or “Convention”)“.

In addition and more importantly, the EC has a neimbf objectives which are
primarily economic, whereas the ECtHR has only ohgctive — the protection of human
rights’. In particular, the ECtHR is called upon to sujsthe obligations of the Contracting
States as to whether they “secure to everyonemittair jurisdiction the rights and freedoms
defined in Section | of the [ECHR)" It is a unique international court entrusted wéth
compulsory jurisdiction and procedures giving adividual a subjective right to file an
individual complaint about violations of his orrheghts and freedoms set out in the

Convention.

% Harpaz, note 1, 130.

* Convention for the Protection of Human Rights antdamental Freedomadopted in Rome on 4 November
1950, CETS No. 005 (available at: http://convergione.int/).

® C. Turner,Human rights protection in the European communiggolving conflict and overlap between the
European Court of Justice and the European CourHafman Rights3 EUROPEAN PUBLIC LAW, 453, 455
(1999).

® Article 1 of the ECHR

" The ECtHR can declare the violation of the prauisi of the Convention by the State after the apptihas
exhausted domestic remedies and within a perigixahonths after the last decision of the natiamalrt issued
on the matter. Such declaratory judgment can corgaiorder of just satisfaction to be paid by th&testo the
applicant. The States are obliged to immediatdhaite from any further violations in that case dadecure that
similar violations are prevented in general, foample by making any necessary changes to the diontegal
order (Articles 35, 41 and 46 of the ECHR).
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The role of the ECJ is quite different. The Couffills the task of reviewing the
legality of the EC secondary law in relation to renary law (provisions of the Treaties). It
supervises also the duties of Members States icuéixg the EC law and fulfilling the duties
arising from the EC law. The ECJ has thereforguldecial power of a constitutional court or
supreme court in relation to matters that MembeateSt have transferred to the European

Communitie&

C. THE DEVELOPMENT OF THE NORMATIVE BASIS OF PROTEC TION OF
HUMAN RIGHTS IN THE EC

While the Council of Europe’s Member States havét up the ECtHR since the
1950s and for the EC human rights are only a sige tin its fields of competence that are
largely dominated by economic integration, fundataemnights issues have, nevertheless,
grown in importance in the area of the ECJ casedlagvin the normative basis of functioning
of the EC.

The Treaty of Rome of 198%ontained no provisions for safeguarding of human
rights protection in the EC. But in 1987 the preferib theSingle European Attintroduced
the concept of human rights protection to the E€aly, although it still remained outside the
jurisdiction of the ECJ to decide on such mattary] therefore the change was of limited
value. This was later reinforced by the Maastritteaty in 1993" whose Articles B, F(2),
J.1(2) and K.2(1) provided for the protection oimtan rights and referred explicitly to the
ECHR. However, Article L of the Maastricht Treatyckided these provisions from the
jurisprudence of the ECJ. In 1999 the Treaty ofsterdam’ confirmed the respect for
protection of human rights.

After the amendments introduced by the Maastrichkally and the Treaty of
Amsterdam, the Treaty on European Union (hereindfteU”) states in its Article 6 (1) that
“the Union is founded on the principles of liberdgmocracy, respect for human rights and

fundamental freedoms, and the rule of law, prirespWhich are common to the Member

8 G. RessThe legal relationship between the European Cofiftlaman rights and the Court of Justice of the
European Communities according to the European €otion on Human Rightsn GOVERNING EUROPE
UNDER A CONSTITUTION THE HARD ROAD FROM THEEUROPEAN TREATIES TO AEUROPEAN CONSTITUTIONAL
TREATY, 279, 280 (H.-JBLANKE, S.MANGIAMELI EDS., 2005).

° The Treaty establishing the European Economic Camitynsigned in Rome on 25 March 1957, not published
in OJ.

9 The Single European Asigned on 28 February 1986, OJ L 169 of 29.06.1987

" TheTreaty on European Uniaigned on 7 February 1992, OJ C 191 of 29.07.1992.

2 TheTreaty of Amsterdasigned on 2 October 1997, OJ C 340 of 10.11.1997.
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States”. Article 6 (2) TEU states that “the Uniohak respect fundamental rights, as
guaranteed by the European Convention for the &roteof Human Rights and Fundamental
Freedoms signed in Rome on 4 November 1950 antiegsrésult from the constitutional
traditions common to the Member States, as germiatiples of Community law”. The
consequence of this reference is that the Convwensiconly applied indirectly within the
common principles of Community law. The standardaldshed by the common
constitutional principles may well go beyond theeleof protection of the Convention and
may, in particular, have its own value in fieldses the Convention does not contain any
specific right. The ECtHR is therefore a minimunamstard of protection of fundamental
rights and freedond

Article 6(2) TEU comes within the jurisdiction dig¢ ECJ insofar as it concerns acts
of the Community institutions under the EC Treatesinder the TEY, thus reinforcing the
legitimacy of the ECJ’s review of such acts. Howebs not including a similar provision for
review of Member States’ acts, it fails to enddise jurisprudence of the ECJ in this regard.
Although this provision does not prevent the EQifrcontinuing its review in this area, it
has the potential to limit any future developmenytghe ECJ in this respéct

Concerning the review of Member States’ acts caningrhuman rights violations, the
Treaty of Amsterdam introduced a non-judicial sated in this respect. Article 7(1) of the
TEU allows the Council, voting unanimously and aftee assent of the European Parliament,
to state whether there has been a serious andteatsviolation by the Member States of the
principles found in Article 6(1). If Article 6(1)siviolated, Article 7(2) gives the Council, by
qualified majority voting, the power to suspend; é&xample, the violating Member State’s
right to vote in the Council.

In 2000 the adoption of the Charter of FundameRtghts® started a new period of
“positivisation” of human rights at the EU leYel While this “positivisation” has not yet
become complete due to the lack of the bindingdarfcthe Charter, it represented an attempt
to produce a list of human rights correspondinthlegal and political developments of 50
years that had passed since the ECHR had beeredddjpten the Charter has been included

13 Ress, note 8, 283.

14 Article 46 of the Treaty of Amsterdam.

> Turner, note 5, 455-456.

16 Charter of Fundamental Rights of the European Ursigmed in Nice on 18 December 2000, OJ CE C 364/8.
" Lech Garlicki, The relationship between the European Court ofidesind the European Court of Human
Rights: the Strasbourg perspectiviea DIE NEUE EUROPAISCHE UNION = THE NEW EUROPEAN UNION = LA
NOUVELLE UNION EUROPEENNE 113 (JILIOPOULOS STRANGAS AND H. BAUER EDS, 2006).
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into the draft European Constituti§rand once the Constitution enters into force —ilit ve
transformed into binding legal instrument. If @dpens, there will be two parallel systems of
protection of human rights existing in Europe. #adt in the Europe of 27 there will be two
parallel instruments assuring protection of hummhts of individuals, binding on their
respective addressees. Both instruments are vilasin their substance due to the fact that
the evolution of human rights on the Community lehas always been inspired by the text of
the ECHR and by the case law of the ECHR

However, it has to be noted that according to ttamations to the Charter, the case
law of the ECtHR is a guideline for the ECJ in ipteting the Charter but does not have legal
force. Since the jurisprudence is not binding o BCJ, there will not be any direct legal
relationship between the judgments of the ECtHRthequdgments of the ECJ.

D. THE DEVELOPMENT OF THE PROTECTION OF HUMAN RIGHT S IN THE
ECJ CASE LAW

I. The references to the protection of fundamengdits in general

As it follows from the precedent chapter, the ndmeabasis for the protection of the
human rights in the EC has been created relatinesigntly. Nevertheless, the ECJ guaranteed
the protection of human rights in the EC before wéts done by legislative means. The
analysis of the ECJ’s jurisprudence in this fiethebnstrates that this protectiora hocand
limited due to the tenuous legal basis of its humghts jurisprudence, namely, the general
principles of la°.

The starting point waStaudercasé, in which the ECJ stated that fundamental rights
are enshrined in the general principles of Comnydaitv and protected by the EC. In order to
strengthen the legitimacy of its decisions, the ECQlhternationale Handelsgellschatasé?
stated that the rights protection is inspired &/ ¢bnstitutional traditions common to Member
States. TheNold casé® completed this by adding that guidelines could thkeen from
international treaties for the protection of hum@ghts on which Member States have

collaborated or of which they are signatories. Wil Stauderthe ECJ did not mention any

18 Treaty establishing a Constitution for Eurogigned in Rome on 29 October 2004, OJ EU 200402031
19 Garlicki, note 17, 114.

2 Turner, note 5, 455.

2L Case 29/69Stauder v. City of Ulml969 E.C.R. 419, para. 7.

22 Case 11/70nternationale Handelsgesellschafi970 E.C.R. 1125, para. 4.

% Case 4/73Nold, 1974 E.C.R. 491, para. 13.

37



external sources, and Internationale Handelsgellschafinly referred to the constitutional
traditions common to the Member States, the judgnmerNold case sets out a broader
formula:

“As the Court has already stated, fundamentaltsigobrm an integral part of the
general principle of law, the observance of whioknisures.

In safeguarding these rights, the Court is boondraw inspiration from constitutional
traditions common to the Member States, and it caruphold measures which are
incompatible with fundamental rights recognized anotected by the Constitutions of those
States.

Similarly, international treaties for the protecti of human rights on which the
Member States have collaborated or of which they sagnatories, can supply guidelines
which should be followed within the framework of @munity law*.

The above mentioned cases concerned only the reefeCommunity acts for
violation of human rights. In the cases Kiensci®> and Wachaut®, the ECJ extended its

review to include Member States’ acts implementirigCommunity rules.
Il. The role of the ECHR and the jurisprudencehaf ECtHR in the ECJ case law

All EU Member States are Contracting Parties toE#HR. Every action taken by a
Member State authority as an implementation of Comitg law should therefore be
compatible with the ECHR. Several courts consid@mntselves competent to check that
compatibility: firstly national courts and secondhe ECtHR. But when an act of a Member
State authority comes within the framework of thé Bw, the ECJ is also competent to
enforce the ECHR as part of the general principfé@ommunity lav’.

Specific reference to the ECHR in the case lanhefECJ did not come until the last
of the Member States, Frafitehad ratified the ECHR, and the caseRotili*®, in which in
its judgment the ECJ cited for the first time indival provisions of the ECHR. Later the ECJ

%4 See para. 13 of the judgment.

% Cases 201/85 and 202/88ensch v. Secretaire d’Etat & I'Agriculture etaViticulture,1986 E.C.R. 3477.

% Case 5/88Wachauf v. Germany989 E.C.R. 26009.

27K. LenaertsThe Court of Justice of the European Communitiestae European Court of Human Rights: an
old couple in a new settingn LA COUR DE JUSTICE DESCOMMUNAUTES EUROPEENNES1952-2002:BILAN ET
PERSPECTIVESACTES DE LA CONFERENCE ORGANISEE DANS LE CADRE DUINQUANTIEME ANNIVERSAIRE DE LA
COUR DE JUSTICE89, 91 (2004).

% France ratified the ECHR on 3 May 1974.

% Case 36/75Rutili v Ministre de l'intérieur1975 E.C.R. 1219.
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started to characterize the ECHR as an instrumawng “special significance”. The first
such statement we can findhtoechstcasé’.

Although the role of the ECHR in Community law was discussed, the ECJ referred
to specific provisions from the ECHR to show tha Community regulations and rules in
guestion were a specific manifestation of the ngeeeral provisions of the ECHR. In the
Hauer! case, the ECJ stated that the guidelines whiclveddrom international treaties
“should be followed within the framework of Commtyniaw”. However, inWachaut? this
obligation, which is based on the word “should”,swaplaced by the wording “to which
regard should be had in the context of Communiy’.léAs such, there is no obligation to
follow guidelines derived from international treegtj only the obligation to consider them in
the first place. In the case BRT®, the ECJ stated that it could interpret provisiofishe
ECHR when national legislation fell within the fiebf application of Community law.

The ECJ also referred to the ECtHR’s judgments thedEuropean Commission of
Human Rights’ (hereinafter “EComHR”) decisions. Hmwer, the ECJ did this in ad hoc
manner and only to back up its own conclusionss Tan be seen from the casé&oant*, in
which the ECJ referred to the Strasbourg organdllastrate that stable homosexual
relationships do not fall within the scope of tight to respect for family life under Article 8
of the ECHR and that Article 12 of the ECHR appbeéy to the traditional marriage between
two persons of opposite biological sex.

As we can see from the above analysis of the dpusat of the protection of human
rights, in the ECJ case law we can note the fatigvgtages in that case law in respect of the
protection of human rights:

- fundamental rights outside the competence oCiert;

- fundamental rights as a part of the general gias of Community law (since 1969);

- explicit reference to the ECHR (since 1974-1975);

- characterization of the ECHR as having “spead@ificance” (since 1989);

- reference to individual ECtHR’s judgments and B@tHR'’s decisions (since the 1998s)

%0 Cases 46/87 and 227/88oechst AG v. Commission of the European Commasyii®89 E.C.R. 2859.

3L Case 44/7%lauer v Land Rheinland-Pfgl2979 E.C.R. 3727.

32 Case 5/88Wachauf v. Germany 989 E.C.R. 26009.

3 Case C-260/89Elliniki Radiophonia Tiléorassi AE and Panellinian®spondia Syllogon Prossopikou v.
Dimotiki Etairia Pliroforissis and Sotirios Kouvedaand Nicolaos Avdellas and othet991 E.C.R. 1-2925.

% Case C-249/96rant v South-West Trains Ltd.998 E.C.R. 1-00621.

% A. Rosas|nternational human rights instruments in the céms-of the European Court of Justjda LAW IN
THE CHANGING EUROPE LIBER AMICORUM PRANAS KURIS, 363, 372 (SKATUOKA ED., 2008).
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E. THE LEGAL RELATIONS BETWEEN THE ECTHR AND THE EC J

The legal relations between two Courts have upote not been settled in the definite
and clear manner. The question whether acts dEtlepean Community or of the European
Union can be contested directly before the ECtHRiitsnvan answéf. However, there are
several judgments of the ECtHR which are importaotm the point of view of this
relationship and have to be mentioned.

In M & Co. v. Germany case the EComHR decided on a fine that had bepasieu
on the applicant by the Commission of the EC. Tihe fvas confirmed by the ECJ and, in
consequence, the German authorities issued aavréxecution of the ECJ judgment. Thus,
while the substance of the case had been decidetheorEC level, the implementation
measure was taken by a national authority. The H4R®mMfound that application
incompatible with the provisions of the Conventi@tione materiae but it did not fully
exclude its jurisdiction in such cad®sin this judgment, the EComHR established an
“equivalent protection test”, stating that “the nséer of powers to an international
organization is not incompatible with the Conventgrovided that within this organization
fundamental rights will receive an equivalent petitn”. This approach was later upheld by
the ECtHR in three cases decided off F&@bruary 1999Matthews v. the U. KWaite and
Kennedy v. Germary; Beer and Regan v. Germdfly

In Matthews v. The UK case, concerning the question whether the European
Parliament can be considered a legislature in émses of Art. 3 of the *1Protocol to the
Convention, the ECtHR found a violation of this yision because of the exclusion of the
inhabitants of Gibraltar from the election to ther&@ean Parliament. The ECtHR stated that
the Member States after the transfer of the compete to international bodies or

organizations cannot avoid their responsibility emthe Convention and that they remain

% Ress, note 8, 281.

3" Eur. Court H.R.M & Co. v. GermanyDecision of 9 February 1990, Application No. 188.

3 The Commission first recalls that it is in fact mompetentatione personado examine proceedings before
or decisions of organs of the EC, the latter natdp@a Party to the ECHR. This does not mean, howelkat by
granting executory power to a judgment of the E@é& competent German authorities acted quasi as
Community organs and are to that extent beyonddbpe of control exercised by the Convention orgdnsler
Article 1 of the Convention the Member States asponsible for all acts and omissions of their dstioe
organs allegedly violating the Convention regamslle$ whether the acts or omissions in question are
consequence of domestic law or regulations or @hicessity to comply with international obligaion

% Eur. Court H.R.Waite and Kennedy v. Germarudgment of 18 February 1999, Reports of Judgsremi
Decisions 1999-I.

“° Eur. Court H.R.Beer and Regan v. Germanjudgment of 18 February 1999, Reports of Judgsmand
Decisions 1999-I.

“L Eur. Court H.R.Matthews v. The UKJudgment of 18 February 1999, Reports of Judgsremd Decisions
1999-1.
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responsible even after such a trarféfeBince there were no effective remedies available
the EU level, the ECtHR found that the implementaif the 1976 A& in Gibraltar by the
U.K. authorities constituted a violation of the @ention.

The Matthews judgment demonstrated the basic problem faced hey rtational
authorities. On the one hand, national authoritiese to comply with international
obligations and often the EU law does not leavemthany discretion in regard to
implementation of its acts. On the other hand, omati authorities have to respect the
guarantees provided for by the ECHR. In consequeincean happen that the national
authorities may be confronted with the followindedima: if they comply with the EU
commitments, they may violate the Convention; driday comply with the Convention, they
may break their obligations under the EU tawt follows from theMatthewscase that all
primary EC law can be challenged in the ECtHR, bseat cannot be the object of judicial
review by the ECH.

Then, in 2005 in thBosphoru®’® case, the ECtHR moved further and recognized its
jurisdiction to control the lawfulness of the Commrty law in the light of the ECHR through
the national measures implementing these acts.ERteIR examining the responsibility of
Ireland in the light of the national measure impdetng the Community regulation
guestioned not only the primary EC law, as this wes case inMatthews but also the

secondary EC law.

“2|n particular, the Court stated Matthewsthat “acts of the EC as such cannot be challebgéare the Court
because the EC is not a Contracting Party. The €@dion does not exclude the transfer of competence
international organisations provided that Convemtioghts continue to be ‘secured’. Member States’
responsibility therefore continues even after sactransfer. In the present case, the alleged iooladf the
Convention flows from an annex to the 1976 Aci [ndeed, the 1976 Act cannot be challenged befloee
European Court of Justice for the very reasonithainot a ‘normal’ act of the Community, but igraaty within
the Community legal order. The Maastricht Treabp, tis not an act of the Community, but a treatynhych a
revision of the EEC Treaty was brought about. Tmitedl Kingdom, together with all the other partiesthe
Maastricht Treaty, is responsiblatione materiaeunder Article 1 of the Convention and, in partaasylunder
Article 3 of Protocol No. 1, for the consequenceéthat Treaty”, se@ara. 32 and 33 of the judgment.

3 Act of 20 September 1976 concerning the electibthe Members of the European Parliament by direct
universal suffrage, OJEC L 278 of 08.10.1976.

* Garlicki, note 17, 123.

*® Lenaerts, note 27, 95.

“6 Eur. Court H.R.Bosphorus v. IrelandJudgment of 30 June 2005, Reports of Judgmewt®acisions 2005-
VI.
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F. THE PROBLEM OF DIVERGENCES IN THE INTERPRETATION OF THE
PROVISIONS OF THE CONVENTION BY DIFFERENT COURTS

Since the ECJ started to develop a doctrine oEtBéundamental rights, the existence
of conflicting rights have become possible. In thiéal period, there was a factual division
between these two European Colirtslow, it may happen that a case in which at leastof
the parties is invoking a violation of the ECHR kbbe dealt with by two, or even three
different courts. That would be in the case of adividual challenging an act of an EU
Member State implementing Community law on grounfig violation of the ECHR. The
first judge to deal with the case will be the cotepé national court. This court can itself
interpret the ECHR or make a reference for a piakmy ruling to the ECJ. Once the
proceedings in the Member State concerned are stdthithe party may still bring the case
before the ECtHR, which will give its own interpagbn of the provisions of the ECHR.

Three courts may thus interpret and enforce theesstandard of fundamental rights.
When the interpretation of the ECHR by the natiawalrt departs from the case law of one of
the European courts, the latter takes precedenoereTis not, however, any hierarchical
relation between the ECtHR and the ECJ. In casdivafrging interpretations of the ECHR
given by these two Courts, Member States may tberdie caught in between the principle
of supremacy of Community law, on the one hand, tredobligation to comply with the
ECHR, on the othé¥.

It has to be noted that the ECJ has always triefibltow the jurisprudence of the
ECtHR', even if some discrepancies can be noted in tipéicagion of Article 10 of the
Convention or in relation to the equality of armsAirticle 6(1) or the right not to be forced to
incriminate oneself. Obviously, the sometimes défe interpretation of the Convention is an
expression of the different perspective of both i@urhe ECJ is therefore more focused on
the efficiency of the internal market and legalifythe acts of the European Communities,
and the ECtHR is more concentrated on individugits and freedoms.

To avoid these divergences as to the interpretatidhe Convention, a few solutions

have been envisaged. A controversial one, propbgea British professor, A.G. Tath) is

" Aden, note 2, 63.

“8 |enaerts, note 27, 92-93.

49 J.-C. Bonichot,Cour de justice des Communautés européennes ete@imv européenne des droits de
I'homme: vers un partenariat enregistfé@ LE DROIT DANS UNEEUROPE EN CHANGEMENT LIBER AMICORUM
PRANAS KURIS, 95, 97 (SKATUOKA ED., 2008).

% A.G. Toth, The European Union and Human Rights: the way fodya4 COMMON MARKET LAW REVIEW,
491, 512 (1997).
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that the Member States of the European Union shdalibunce the Convention, thereby
making it possible to establish the ECJ as the oolyt for human rights questions within the
European Union. This is undoubtedly unrealisticrapph™.

Apart from this radical solution, two proposals @aveen intensively discussed in
order to avoid the said divergences: the refergmoeedure and the accession by the EU to
the Convention. The procedure of reference fromBG4 to the ECtHR would in principle be
possible since already today the ECtHR has the etempe to deliver advisory opinions
(Article 47 of the ECHR). Nevertheless, it would mwover cases which do not fall under the
competence of the ECJ. Furthermore, it would be th ECJ to bring this reference
procedure to the ECtHR, and not for the individtiah possible weakness of this reference
system is that the ECJ would be under no obligatarefer to the ECtHR. In consequence, it
is doubtful if the ECJ would refer do the ECtHR

As to the accession of the EU to the Conventionjenin an opinion published in
1996* the ECJ answered negatively to the question ralsedhe EC Council if the
Community was entitled by the EC treaty to join envention, now the situation changed
significantly”.

On the one hand, the text of the EU Constitutiohedaty opened the door for
accession of the EU to the ConventforiTherefore, there exists now a legal basis for
accession. For that to happen, unanimity is necgsshis authorization would be given with
ratification of the Constitution by all EU Membetags. On the other hand, the Committee of
Ministers of the CoE adopted in May 2004 thé" Rrotocol to the Conventidh which is
now open to ratification by the Contracting Statédicle 17 of this Protocol has inserted
paragraph 2 to the Article 59 of the ECHR, whichtes that “The European Union may

°L Ress, note 8, 286.

*2|d., 287.

>3 K. LenaertsFundamental Rights to be Included in a Communitia@gue 16 EUROPEANLAW REVIEW, 367,
380 (1991).

>4 Opinion 2/94 Accession by the Community to the European Cororefdir the Protection of Human Rights
and Fundamental Freedoms996 Reports of Cases before the Court of Juatidethe Court of First Instance I-
1759. For more details on this opinion see S. @1gCurrent topic: accession by the European Community
the European Convention on Human Rights — the opinibnhe European Court of Justicd BEJROPEAN
HUMAN RIGHTS LAW REVIEW, 362 (1996).

° Aden, note 2, 58-59.

% Article 1-9 § 2 of the European Constitution skijies that “The Union shall accede to the European
Convention for the Protection of Human Rights amal Eundamental Freedoms. Such accession shalffact a
the Union’s competences as defined in the Conistitut

*" Protocol No. 14 to the Convention for the Promtf Human Rights and Fundamental Freedoms, amendi
the control system of the Convention, CETS No. (E84ilable at: http://conventions.coe.int/).
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accede to this Convention”. This makes it posditie not only States, as it has been the case
till now, may become contracting parties to the ECH

Although the draft legal foundation for accessi@s been formulated on both sides, it
belongs to politicians to decide on the speed efitocess as well as to set the timetable of
this accession. There are several steps which Ineusbmpleted before the accession will take
place. First of all, a necessary legal basis hdasetadopted in both systems. For the Council
of Europe, it will be done when the 1#rotocol enters into force, for the EU — when the
European Constitution becomes a law. The next stéifjbe the negotiations concerning the
accession, in particular, the legal form of acaessAt the same time, additional amendments
to the Convention will have to be prepared and ssthpmost of them being of a technical
charactet’.

It has to be pointed out that the accession oEfgéo the Convention would not lead
to the relation of formal subordination of the E@J] the ECtHR. The competence of
supervision of the ECtHR would exist only in case$h relation to human rights and
fundamental freedoms guaranteed in the Convenwbich still constitute a small part of all
ECJ cased. Accession of the EU to the ECHR would extend ghetection offered by this
instrument also to actions arising, directly oritadtly, from the EU law.

But it has to be noted that new conflicts are {kil happen if the EU Constitutional
Treaty enters into force, bringing with it the EWatter of Fundamental Rights. From then
on, the ECJ will have to apply in its judgmentsdamental rights as they are guaranteed by
the Charter. At the same time, if the EU becomé&3oatracting Party to the Convention,
individual applicants will have the right to brinigeir cases to the ECtHR if they lose them
before the ECJ. The ECJ will then have to accegdtitrdoes not have the right to pronounce
the final decision concerning those fundamentditsghat are guaranteed by the Charter and
by the Convention. On the other hand, the accedsidhe Convention will open to the EU
institutions the possibility of presenting theirsgens directly before the Court of Human
Right$™*,

On the whole, however, the UE’s accession to théiEQvill be beneficial for the
general level of protection of human rights in émire Europe. It will allow harmonization of
both basic instruments: the ECHR and the EU Ch&utastitution. It will also eliminate the

existing gaps in the protection in respect to asiamr omissions of the Community

%8 Garlicki, note 17, 117.
*¥d., 118-1109.

%0 Ress, note 8, 292.

61 Aden, note 2, 63-64.
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institutions which interfere with rights or libees of individuals. At the same time, the
accession may be beneficial for the ECtHR andagsacity to provide an effective protection
of human rights. The accession will allow the ECttéRprofit not only from the new human
rights provisions of the European Constitution (arths to be pointed out that in many cases
those provisions are more advanced and more extettsan the provisions of the ECHR),
but also from the jurisprudence of the ECJ conogrnhuman rights. It should be noticed that
there are several areas in which the ECJ case ftawides more extended protection of
human rights, in particular, with respect to theuadqprotection clause and gender
discrimination.

Additionally, the accession will offer to the ECtHRRtter possibilities to follow recent
developments of the EU law and of its interpretatid judge will be appointed on behalf of
the EU. He will sit in all cases in which the EUpeprs as the responding party and his
expertise will be reinforced by a team of regisanyyers possessing profound knowledge on
the EU law. Furthermore, the EU will have all prdgral rights to protect and to defend its
legal position on all levels of the procedure beftire ECtHRZ.

G. FINAL REMARKS

In general the fact that two high-ranking courtarshthe task of hearing human rights
cases contributes to improving their implementatiod prevents those rights from remaining
pure theory. Inter-courts competition leads to femh mutual influence through the adoption
of rules and ideas that have been developed atr @begraphical levels or in other
jurisdiction$®. The case law of the ECtHR and the ECJ showstttiealevel of human rights
protection tends to be higher where individualsehtne possibility to have the intrusion into
their fundamental rights checked by more than omgh-ranking court. In this respect,
concurrence between these courts is a kind of ptoduinteractiofi’. Thus, on the one hand,
overlapping fields between the two Courts openfigdd for a productive concurrence, but on
the other, they make an interpretation of humahtsignore complicated. As long as there is
no formal possibility for the ECJ in a case pendhmgfore it to ask the ECtHR for a

preliminary ruling, it must itself interpret the BR at risk of occasionally departing from the

52 Garlicki, note 17, 127-128.
83 Aden, note 2, 65.
%d., 64.
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case law of the ECtHR The envisaged accession of the EU to the ECHRdiguarantee a
complete system of judicial protection of fundanaémights against all acts adopted by the
institutions of the EU or by the EU Member Stateplementing the EC law. It would further
subject the ECJ to the ultimate jurisdiction of B€tHR in relation to the interpretation of
the ECHR®.

8| enaerts, note 27, 96.
d., 103.
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THE QUESTION OF APPLICATION
OF THE INSTITUTION OF EXTRADITION
IN POLISH LAW
ON THE EXAMPLE OF RANDY C.’S CASE

by
Magdalena Makieta
A. INTRODUCTION

Extradition is the process of surrendering todhthorities of a foreign state a person
pursued by these authorities for the committed esimApart from rendition — handing over
of the pursuit and the sentence for executionis-@ne of the three basic institutions serving
international cooperation in criminal ca&e$here is no common norm in international law
which would forbid or prescribe extradition. Exti@ah is performed on the basis of an
international agreement if the state applying fdraition ensures reciprocity. If there are no
contractual obligations between the states, thieoaities of each country, acting within their
internal law and at their own discretion, decideetiler to hand over a pursued person to the
foreign state or ndt
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In accordance with the Polish law, extraditionaties are international agreements
located in the group of sources of mandatory laivhe Republic of Poland, which means
that they are the source of national faw

The application of extradition often causes diffies, not only due to extradition
obstacles, such as the rule not to hand over #te'stcitizens or political tensions between
the state applying for extradition and the stateeireng such a request, but also due to
misunderstanding of extradition regulations or etreninstitution of extradition itself, which
may lead to erroneous interpretation. The presetitlea demonstrates an example of
misinterpretation of legal regulations concernihg tecisions of the District Court in K. in
the matter of admissibility of the rendition to tbmited States of America of a Polish and
American citizen, Randy C., wanted by the U.S. &t@burt for the Southern District of
Florida for proceedings in the case regarding fraiill the use of a telegraphic transmission,

postal fraud, false declaration and perjury.

B. RANDY C.'S CASE — DECISION OF THE DISTRICT COURT

In the case in question, the District Court in iK.the decision of 11 July 2008, ruled
that the rendition of Randy C. for the purpose oimmal proceedings was legally
inadmissible. In the reasons of the decision, thaerCstated that in the case in question there
was an absolute negative extradition prerequigieeified in Art. 604(1) item 1 of the Code
of Criminal Procedure, tilting the decision towattle impermissibility of Randy C.’s hand-
over.

The District Court in K. asserted that “the anmmaedt of 2006 to the Constitution of
the Republic of Poland, its Art. 55(1) and Art. €Dditem 1 of the Code of Criminal
Procedure establish the general prohibition ofaghtion of a Polish citizen. The amendment
to the Constitution of the Republic of Poland cetisg in establishing in Art. 55(2) the
exceptions to this prohibition, relating to therpession to extradite a Polish citizen upon the
request of another state or an international cauttiority if such a possibility results from an
international treaty ratified by the Republic ofl&wa or the act which executes a legal deed
proclaimed by an international organisation of whilke Republic of Poland is a member, in

the opinion of the Court refers to the executiontled European Arrest Warrant and the

* Art. 87 of the Constitution of the Republic of Riod of 1997.
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fulfillment of international obligations related tthe ratification of the Statute of the
International Criminal Court”.

The District Court in K. indicated that “with re@nce to the provisions of the
Extradition Treaty between the Republic of Poland the United States of Amerfcaigned
in Washington on 10 July 1996, from the perspectiff¢he mandatory hierarchy of legal
deeds, the application of the conflict of law rufesm Art. 615(2§ of the Code of Criminal
Procedure is dubious; according to the rule, tloeiprons of the Code of Criminal Procedure
relating to extradition are not applicable if amemmational treaty to which the Republic of
Poland is a party provides otherwise. The Courethdhis reasoning on the assumption that
the Extradition Treaty between the Republic of Rdland the United States of America of
1996 was not ratified upon prior consent of theli@aent expressed in a legal act and in
consequence it constitutes a legal deed of a loavée than the parliament’s act, i.e. the Code
of Criminal Procedure. The primacy of the regulasi@f the Code excludes the possibility of
extraditing a Polish citizen pursuant to a bildteretradition treaty. In the opinion of the
Court, as a result, the provision of Art. 604(mt 1 of the Code of Criminal Procedure
which introduces the prohibition of rendering thats's own citizens has precedence over
Art. 4(1) of the Extradition Treaty between the Rejic of Poland and the United States of
America which states that <the Executive Authoofythe Requested State shall have the
discretionary power to do so [i.e. extradite itsioraals]>. According to the District Court in
K., only in case the treaty was ratified upon pgonsent expressed in an act, its provisions
would exclude the application of Art. 604(1) itenoflthe Code of Criminal Procedure and
would break the general prohibition to extradite gtate’s own citizens referred to in Art.
55(1) of the Constitution of the Republic of Poland

In further part of the reasoning, the District @oin K. stated that “even if it is
assumed that Art. 615(2) of the Code of Criminaldedure is applicable to the Extradition
Treaty with the United States of America, the aggilon of Art. 604(1) item 1 of the Code of
Criminal Procedure shall not be excluded. It mespbinted out that Art. 4(1) of the treaty,
which states that <neither Contracting State dtellequired to extradite its nationals, but the

Executive Authority of the Requested State shaliehhe power to extradite such persons if,

® Extradition Treaty between the Republic of Poland ¢he United States of Amerisned in Washington on
10 July 1996 (Journal of Laws of the Republic ofad of 1999, No. 93, item 1066).

® “Art. 615(1). In relations with international crimal courts and their bodies operating on the basis
international agreements to which the Republic@fPd is a party, or appointed by internationalamigations
established by means of an agreement ratified byRipublic of Poland, the provisions of this sactihall
apply respectively. Art. 615(2). The provisionstbis section shall not apply if an internationatesgment to
which the Republic of Poland is a party or a legetl regulating the functioning of the internatiocaiminal
court provide otherwise”.
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in its discretion, it is deemed proper and posdibldo so>, is conditional in nature and does
not impose on the Requested State an obligatioaxtmadite its citizen. This regulation
complies with the unconditional prohibition to haowker the state’s own citizens provided for
in Polish regulations”. In the Court’s opinion, thbove reasoning means that “the unclear
and imprecise regulation of Art. 4(1) of the Exitesh Treaty between the Republic of
Poland and the United States of America may nolueecthe application of the norm
included in the Constitution of the Republic of &ad which provides for the prohibition of
extradition of the state’s citizens. The treaty veagered into with the view of ensuring its
compliance with the legal status prior to the dffex date of the amendment to the

Constitution when it was impossible to extradifeadish citizen”.

C. CASSATION BY THE PUBLIC PROSECUTOR GENERAL

The Public Prosecutor General demanded cassatidheodecision of the District
Court in K., challenging the decision to the disaahage and accusing the court judgement of
“a blatant violation of criminal law procedures —+tA615(2) of the Code of Criminal
Procedure — which affected the contents of the tcdacision; the violation consisted in
expressing an erroneous legal opinion that theigians of the Extradition Treaty between
the Republic of Poland and the United States of Agaedrafted in Washington on 10 July
1996 might not be applied in the case in quest®tha indicated international treaty, taking
into account the mode in which it was ratified, stitutes a legal act of a lower rank than the
Code of Criminal Procedure and consequently in glmindless judgement based on the
provision of Art. 604(1) item 1 of the Code of Cnmal Procedure concerning legal
inadmissibility of Randy C.’s extraditiof”

The Prosecutor appealed for overruling the decisiod transferring the case to the
District Court in K. for judicial review and in thastification of cassation stated that “Randy
C. received Polish citizenship on 21 January 2008y=ant to the decision of the Governor of
Matopolskie Province, so the regulation of Art. GD4item 1 of the Code of Criminal
Procedure might not be applicable to him. In acancg with Art. 615(2) of the Code of
Criminal Procedure, the aforementioned regulat®onat applied when an international treaty
provides otherwise. In the present case, the EtitvadTreaty between the Republic of
Poland and the United States of America statesrin4{1), that <neither Contracting State

’ See: Decision of the Supreme Court dated 3rd Bep2009, IV KK 367/08.
8 See: Decision of the Supreme Court dated 3rd Bep2009, IV KK 367/08.
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shall be required to extradite its nationals, bt Executive Authority of the Requested State
shall have the power to extradite such persons iits discretion, it is deemed proper and
possible to do so2’

According to the Public Prosecutor General, thegesnent gives “grounds for the
extradition of the state’s own citizens providedtttwo conditions imposed by the treaty are
met: it is <proper> and <possible>. (...) The extiaditreaty is an act of international law
adopted in the proper form and the Republic of Rbles bound thereby in full scope”;
therefore, “by applying the provisions of Art. 6@%(item 1 of the Code of Criminal
Procedure, despite its exclusion due to the reiguiatof the international treatyin the
opinion of the Prosecutothe District Court in K. blatantly violated Art. 6@2) of the Code
of Criminal Procedur@.

D. DECISION OF THE SUPREME COURT

In the decision of 3 February 2009 (file numbérkK 367/08), the Supreme Court
referred in the following manner to the charge enésd in the cassation filed by the Public
Prosecutor GeneralDespite the amendment to the Constitution of tlepuiblic of Poland
enacted by the Act of 8 September 2006 Concernimgmdments to the Constitution of the
Republic of Poland (Journal of Laws of 2006, NoO_2item 1471), Polish law provides for
the general prohibition of extradition of a Poliglitizen. The amended Constitution
introduced an exception to this general rule. Af(2) of the Constitution allows for the
extradition of a Polish citizen upon the requestanobther state or an international court
authority if such a possibility results from aneamtational treaty ratified by the Republic of
Poland or from an act executing a legal deed of kstablished by an international
organisation to which the Republic of Poland is amber. This may happen when two
additional conditions are met: the unlawful act @@d by the extradition request was
committed outside the territory of the RepublicRafland and was a crime in the light of the
laws of the Republic of Poland or would constitaterime in accordance with the laws of the
Republic of Poland if it was committed in its téory, both at the time it was committed and

at the time of filing the request”

°1d.
9.
d.
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An important issue in the case in question is spoase to the query posed by the
Supreme Court whether the extradition of Randy @t the conditions allowing for the
application of a constitutional exception to thelpbition of extradititon of a Polish citizen.
In order to provide an answer, the legal regulatispecified in detail by the Supreme Court
must be analysed.

The analysis of regulations by the Supreme Coegirts with the Extradition Treaty
between the Republic of Poland and the United StateAmerica of 10 July 1996 as its
provisions allow for the extradition of a Polishizen. In Art. 4(1) of the Extradition Treaty,
it is stated that “neither Contracting State shallrequired to extradite its nationals, but the
Executive Authority of the Requested State shalehhe power to extradite such persons if,
in its discretion, it is deemed proper and posgibldo so”.As it was accurately concluded by
the Supreme Court, it may be deduced from the atst& this regulation that the extradition
of Polish citizens is permissible “as the Polislhatity <shall have the power to extradite
such persons> if it is deemed <proper> and <passilit is beyond any doubt that in Randy
C.’s case the United States filed an extraditioquest compliant with formal requirements
specified in Art. 9 of the treaty with regard tdesfces committed by the pursued person,
specified in the catalogue in Art. 2 of the treafyus, in Randy C.’s case, constitutional
conditions allowing for extradition were met; ddspihe fact that in this case the pursued
person is a Polish citizen there is an internatidreaty which provides for a possibility of
extradition and two additional conditions ensuingi Art. 55(2) of the Constitution of the
Republic of Poland are mét’ It must be pointed out that the Extradition Tyeafith the
United States was signed at the time when the @omshal Act of 17 October 1992 on the
Mutual Relations between the Legislative and thedtxve Institutions of the Republic of
Poland and on Local Self-governmEnwas in effect.

Further on in its justification, the Supreme Cadjudicates what position is occupied
by the Extradition Treaty in the order of the Pollaws and at the same time indicates the
misinterpretation of the District Court in K., whistated that “the Extradition Treaty with the
United States of America does not exercise the gamieges as the treaties entered into at
the time of the Constitution of the Republic of &ual of 1997 being in effect. In
conseqguence, it was stated that an exception t@rbleibition of extradition of a Polish

citizen might not result from the internationalate ratified in that modé*. The Supreme

12

Id.
13 Journal of Laws of the Republic of Poland of 1998, 84, item 426.
14 Decision of the Supreme Court of 3 February 200KK 367/08.
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Court points to Art. 33 of the Constitutional Adty October 1992 and emphasises that the
treaty was ratified on the basis thereof. “There no arguments convincing enough to
acknowledge that international treaties enterea antthe time of the Constitutional Act being
in effect are not proper in form and do not congtitgrounds for applying Art. 55(2) of the
Constitution and Art. 615 of the Code of Criminatogedure®® as Art. 33 of the
Constitutional Act states that it is the Presidesito ratifies and terminates international
treaties of which the Sejm and the Senate musbbfeal.

The power provided for in Art. 33(2) of the Congiional Act requires that ratification
and termination of international agreements conogrithe State’s borders, defensive
alliances and agreements which entail the Stateand¢ial obligations or the necessity to
modify legislation must be autorised by virtue afact. If an international treaty was entered
into by the government on the basis of a genemapstence clause provided for in Art. 52(2)
item 7 of the Constitutional Act concerning the taatspecified in Art. 33(2) of the
Constitutional Act, this treaty must be subjectedhee ratification proces$

As it was stated by the Supreme Court, the Canstital Act did not contain any
resolution concerning the role of internationalatres as the sources of law but gave a
possibility of ratifying the treaty by the Presidevithout obtaining statutory authorisation
which expressly results from Art. 33 of the Congignal Act. Additionally, the Supreme
Court emphasised that “the District Court in Klddito take into account interim provisions
and final provisions of the Constitution of the Rbfic of Poland which regulate the problem
of the validity of international treaties made imetperiod preceding the adoption of the
Constitution of the Republic of Poland. Article 241 thereof states that <International
agreements, previously ratified by the RepublidPofand upon the basis of constitutional
provisions valid at the time of their ratificatiamd promulgated in the Journal of Laws of the
Republic of Poland)ziennik Ustaw shall be considered as agreements ratified witbr p
consent granted by statute, and shall be subjedhdoprovisions of Article 91 of the
Constitution if their connection with the categsr@ matters mentioned in Article 89, para. 1
of the Constitution derives from the terms of aefnational agreement*”

In its judgement, the Supreme Court also statatiréference to the second stance of

the District Court in K.j.e. concerning mutual relations between Art. 604{émi 1 of the

id.

16 A. Wasilkowski, Opinia dotyczca probleméw prawnych w praktyce stosowania arti 33t. 52 ust. 2 pkt 7
ustawy konstytucyjnej z dnia 17zdaiernika 1992 r.Thesis no. 1, Lex 87231/1 (Prz. Leg. 1994.2.274).

I A. Wasilkowski, Opinia dotyczca probleméw prawnych w praktyce stosowania arti 33t. 52 ust. 2 pkt 7
ustawy konstytucyjnej z dnia 17zdaiernika 1992 1.2 BULETYN RADY LEGISLACYJINE] 274-280(1994).

18 Decision of the Supreme Court of 3rd February 200KK 367/08.

53



Code of Criminal Procedure and Art. 4(1) of therkdition Treaty, was also justified. The
Supreme Court acknowledged that “Article 604 (1jnite of the Code of Criminal Procedure
is consistent with the Constitution — in contrastvhat was proven by the District Court in K.
— in the scope in which the prohibition of extraxhtof a Polish citizen is provided for. The
assumption of the mutual compliance of the two l&ns is based on the adoption in the
Polish law of two systems of international coopieratn criminal cases®.

The former system is based on the regulationshefGode of Criminal Procedure
while the latter is formed by international treatiéd\n international treaty may fully exclude
the application of national regulations if a partés form of cooperation is established in it
fully or to a certain extent. If a treaty does specifically settle certain issues, the Polish
court will be obliged to apply the regulations cdtional law which refer thereto. The
subsidiary nature of national law is not restrictedthe case when no international legal
instrument is used. It is not permitted to adogeaeral rule that with reference to the issues
which are not regulated automatically by the tre#ltg provisions of the Code of Criminal
Procedure are applicable. It is more importantsiatdish the will of the parties in a given
respect rather than state the existence of a gépeitreaty. Therefore, the fact that a given
issue has been omitted from a treaty or a conventoes not always authorise application of
the norms of local law in this c&Se

Concerning the present case, the Supreme Coudssta its judgement that “an
independent regulation was entered into the extoadireaty which refers to the rendition of
a citizen of the Requested country. The statestwaie the parties to the Extradition Treaty
established the catalogue of situations in whidhnagition was inadmissible(g. in political
crime cases). Therefore, it was stated that othextens not included in the catalogue might
not give grounds for an extradition refusal”.

There exists the Extradition Treaty between theuRéc of Poland and the United
States of America which complies with the Consiutof the Republic of Poland of 1997.
The treaty allows for extraditing a Polish citizemd the provisions of this treaty should be a
legal basis for extradition procedures betweentiwee countries. It was an obligation of the
District Court in K. to consider the request fondaver of a person pursued for the purpose
of conducting criminal proceedings against thisspersubmitted by the authority of the
Requesting State and to verify whether that requmgd be taken into account with regard to
extradition obstacles resulting first of all frohrettreaty.

19
Id.
203, STEINBORN, KOMENTARZ DO KODEKSU POSEPOWANIA KARNEGO (VOL. I1l), ARTICLES425-673(2006).
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It may be concluded from the above consideratibthe Supreme Court that “the
District Court in K. mistakenly evaluated the leg#lation in Randy C.’s case. Article 4(1)
of the Extradition Treaty allows for the extraditiof a Polish citizen. In order for the court to
make an extradition decision, pursuant to Art. 4(fl)he Extradition Treaty, two conditions
imposed by the treaty must be complied with: extiaa of a citizen must be <proper> and
<possible>. Therefore, in each instance, it isdbert's obligation to verify the compliance
with these conditions. The decision concerning tterdis facultative, so the court may agree
to such an option stating, on the basis of objecawnd justified circumstances, that the
extradition of Randy C. is in a given situation pimper> and <impossible>. However, it
must be remembered that the Contracting PartieseoExtradition Treaty are bound by the
principle of presumed good faith of the states. Wties presumption is abandoned and it is
stated that extradition is inadmissible, the RetpeeState must bear in mind that in this way
the principle of reciprocity resulting from the d@tg with the Requested Country is violated.
Therefore, the refusal to extradite the state’'zeit should be justified with specific causes
indicating, for example, that there is a real ptolity that human rights would be violated or
that the extradition would be incompatible with alish legal ordef™.

When making a decision concerning the renditite, ¢court must take into account
Art. 4(2) which states that “if extradition is refd solely on the basis of the nationality of the
person sought, the Requested State shall, at theeseof the Requesting State, submit the
case to its competent authorities for a decisiotoggrosecution”. In this situation, tteaut
dedere aut iudicar@rinciple must be applied — an offender must ieaeiited or prosecuted.
The District Court in K. failed to implement thigle and thus, in the opinion of the Supreme
Court, blatantly violated the provisions of theaimtational treaty.

Finally, in its decision of 3 February 2009 (IV KB67/08), the Supreme Court
overruled the decision for cassation for which ublic Prosecutor General had applied and
the case in the matter of admissibility of Randis @xtradition was submitted to the District

Court in K. for judicial review.

% Decision of the Supreme Court of 3 February 2089KK 367/08; cf. decision of the Court of Appeals in
Wroctaw of 21 January 2004, Il AKz 407/03, OSA 2064. 7, item 54.
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E. CONCLUSION

The Extradition Treaty between Poland and the dn&éates of America, signed in
Washington on 10 July 1996, is an internationaleagrent ratified upon the consent
expressed in an act.

The Polish law guarantees direct execution offk&adition Treaty in the state law.
The foregoing complies with Art. 87(1) and Art. 21 0f the Constitution of the Republic of
Poland of 1997, which directly define the catalogtithe sources of law that includes ratified
international agreements which constitute a pathefnational legal order and are currently
applied. The ratified international agreements haneéeedence over an act, if the act is not in
accordance with the agreement.

A constitutional complaint regarding this issueswadged by Randy C., a Polish
citizen, and it concerned the examination of camity of Art. 4(1) of the Extradition Treaty
between the Republic of Poland and the United StateéAmerica of 10 July 1996 with Art.
55(1) and 55(2) by virtue of Art. 2 and Art. 78thé Constitution of the Republic of Pol&hd

On 1 October 2009, by virtue of Art. 50 of the Gmiutional Tribunal Act of 1997,
the Constitutional Tribunal (hereinafter referredas “the CT”) passed a temporary resolution
on superseding the execution of a decision of theidtér of Justice concerning the
extradition ofRandy C?*, a citizen of Poland until the constitutional complavas heard. It
is worth mentioning that having made a temporagisien, the Court is obliged to observe it,
and the temporary decision is limited, since it aem valid until the complaint is
substantially settl€d.

In the initial statement of reasons of the dedsitbe CT declared that “the fact that
the execution of the decision on the extraditionlddrigger irreversible effects connected
with considerable damage to the plaintiff weighdamour of superseding the extradition of
the suspect until the complaint is investigaféd”

The circumstances of this case, in particular fded that the CT will consider the
constitutional complaint within the scope of congtonality of the bilateral Extradition
Treaty (.e. investigate the conformity of Art. 4(1) of the Eadition Treaty between the
Republic of Poland and the United States of Ameoich0 July 1996 with Art. 55(1) and Art.
55(2) by virtue of Art. 2 and Art. 78 of the Poli€lonstitution) will exert significant influence

22 TK SK 6/10, Extradition of a Polish citizen, Ran@yaig L., http://www.trybunal.gov.pl/Sprawy/spram.
% Sygn. Ts 203/09.

247 GromekGlosa do postanowienia TK z dnia 17 stycznia 20065 196/04. Teza nr 4, 56174/4.

% http://www.pap.pl.
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on the regulations included in the Treaty, if thE &ljudicates non-conformity of the Treaty
with the Polish Constitution of 1997.

It is worth mentioning that in 2006 Art. 55 of tB®nstitution was amended within the
scope of extradition of Polish citizens under therdpean Arrest Warrant. Before the
amendment in 2006, Art. 55(1) of the Constitutiaatesd that the extradition of a Polish
citizen was forbidden and thus the prohibition Imeea constitutional rule.

Due to the implementation of the framework decisiof 13 June 2002 on the
European Arrest Warrant (EAW), an amendment to @oastitution of the Republic of
Poland of 1997 was crucial.

A conflict of the Code of Criminal Procedure ahe Constitution of the Republic of
Poland took place after the framework decisiontm EAW had been passed, therefore, by
virtue of the decision of 27 January 2005, file iV.excerpt 23/04, the District Court in
Gdaisk IV Criminal Division presented the Constitutibriaibunal with a legal question,
concerning the conformity of Art. 607t of the Adt ® June 1997 — the Code of Criminal
Procedur€®, whether the extradition of a Polish citizen t&aropean Union Member State
was in accordance with Art. 55(1) of the Constadntof the Republic of Poland of 1997.

In its decision as of 27 April 2005, the Constdonal Tribunal claimed that article
607t(1) of the Code of Criminal Procedure did natnply with Art. 55(1) of the Constitution
of the Republic of Polarf@within the scope in which it allowed for the extition of a Polish
citizen to a European Union Member State by vidlithe European Arrest Warrant.

The Act amending the Constitution of the RepublidPoland of 8 September 2006
came into effect on 7 November 2007, and it allovsthe extradition of a Polish citizen to
another country or international judicial authoritfy such possibility results from an
international agreement or an act which constitthesexecution of an act of law enacted by
an international organisation, of which the Repubfi Poland is a member.

The amendment of Article 55 of the Constitutiortttg Republic of Poland in the year
2006 provides for two exceptions. These are tHevahg situations:

- the act that the request for extradition refersvas committed beyond the territory of the
Republic of Poland and it constituted a crime lbyua of the law of the Republic of Poland,
or would have constituted a crime by virtue of il of the Republic of Poland if it had been

committed within the territory of the Republic oblBnd, both at the time of its commitment

% Journal of Laws of the Republic of Poland of 1998, 89, item 555 as amended.
%" Decision of the Constitutional Tribunal of 27 A@DO5 (sygn. P 1/05).
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as well as at the moment of filing the requesthsaic act does not require the fulfilment of
conditions referred to in para. 2. subparas 1 and 2
- the extradition is to take place upon a motiommiinternational judicial authority appointed
by virtue of an international agreement ratifiedtbg Republic of Poland, with reference to
the crime of genocide which remains within the gdittion of the authority, crime against
humanity, war crime or the crime of aggreséfon

With reference to the foregoing, on 21 Septemli&rl2the Constitutional Tribunal
considered the constitutional appeal in questiod adjudicated that Art. ‘4 of the
Extradition Treaty between the Republic of Polamid ahe United States signed in
Washington on 10 July 1996 is in compliance with. A6(1) and 55(2) by virtue of Art. 2 of
the Constitution, and is not in compliance with.A® of the Constitution. Furthermore, the
Tribunal revoked the temporary decision of 1 OctoB809, file no. Ts 203/09, which
superseded the execution of the decision of thastéinof Justice of 24 August 2009 on the
extradition and partial refusal to extradite thegacuted person to a foreign country. In its
justification, the Constitutional Tribunal stateuht “Article 4(1) of the Extradition Treaty
with the USA is an example of an optional clausectWhauthorises a state to evade the
extradition of its own citizen. The provision ishe interpreted in accordance with Ar° bf
the Extradition Treaty with the USA resulting in afligation to extradite all persons
prosecuted in a criminal procedure or found guatycrimes which constitute the basis for
extradition regardless of citizenship”. The Exttamhi Treaty with the USA results in a
possibility of extradition of a Polish citizen whicfulfils the condition referred to in
Art. 55(1) and Art. 55(2) of the Constitution thihe extradition of a Polish citizen is possible
“if such possibility is the effect of an internatal agreement ratified by the Republic of
Poland®’. The CT decided that the “power provided does aemand that the ratified
international agreement order the extradition ofPalish citizen. By virtue of the

constitutional regulations, a sufficient conditifor the extradition of a Polish citizen is the

% M. Makieta Basic differences between European arrest warrantl extradition proceduresX-XI|
MISCELLANEA IURIS GENTIUM, 40(2007-2008).
2 Article 4. Nationality.
1. Neither Contracting State shall be bound toashte its own nationals, but the Executive Authoof the
Requested State shall have the power to extradik persons if, in its discretion, it be deemedpproand
possible to do so.
2. If extradition is refused solely on the basishaf nationality of the person sought, the RequaeState shall, at
the request of the Requesting State, submit theeteaiss competent authorities for a decision gartsecution.
%0 Article 1. Obligation to Extradite.
The Contracting States agree to extradite to e#twdr,opursuant to the provisions of this Treatyspas whom
Eﬁ‘e authorities in the Requesting State seek fogquution or have found guilty of an extraditalfferace.

SK 6/10.
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regulation included in a ratified international @gment which results from such a possibility.
In other words, the extradition of a Polish citizenpermissible not only when a ratified
international agreement triggers such obligatiar,ddso when such a possibility results from
it” 2,

The lawful decision of the court on the permidgipiof extradition constitutes an
opinion, since the final decision on the request tdreign country to extradite a person shall
be taken by the Minister of Justice. However, wihe court decides not to permit
extradition, the Minister of Justice must not edita the persecuted person to a country that
has filed the request. “Thus, the factual extraditbf a persecuted person to the authorities of
the country which files a proper request is notceded by judicial proceedings, but by
proceedings carried out by the Minister of Justibg, virtue of the Code of Criminal
Procedure. Therefore, the adjudication of the Mami®f Justice as an executive authority is
not an administrative decision in accordance with €ode of Administrative Procedure, but
adjudication by virtue of the provisions of the @aaf Criminal Procedure, alternatively with
reference to appropriate provisions of ratifieceinational agreements. The Code of Criminal
Procedure does not provide for any means of agmahst the adjudication”. The CT stated
that “a possible objection of non-conformity withitA78 of the Constitution might be raised
by the plaintiff against appropriate provisionstbé Code of Criminal Procedure, and not
Art. 4 of the Extradition Treaty with the USA whicduthorises the Minister of Justice to
extradite the state’s own citizens prosecutedénrainal procedure or found guilty of crimes
which constitute the basis for extradition by theéharities in the requesting country if it
deems it proper and possibié” A question arises with reference to the courtisies,
whether the legal regulations provided for in agdl system protect a Polish citizen properly

from extradition.

32)d.
3d.
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ADMISSIBILITY OF INTERFERENCE
IN THE RIGHT TO FREEDOM:
INTERNATIONAL REGULATIONS AND POLISH
LEGISLATION.
AN OUTLINE OF THE ISSUE

by
Krzysztof Kycik "
A. GENERAL COMMENTS

Legislation of most of the contemporary countriesludes regulation stating that
every man has the right to freedom. This right isnbered among the first generation of
human rights. Though the notion of human rightguge new in the development of policy
and society, it is an important criterion decidaigput the law-abidingness of a state. Human
rights are fundamental principles and do not negstification. They belong to every
individual, being a part of his humanity. Howevemy departure from law requires
justification. It is known that there are situasorwhen deprivation of a man's freedom is
necessary on account of other equally importantesl The point is that the interference in
the sphere of personal human rights is not résttito the cases earlier clearly described and
is in accordance with principles of a law procedure

Acknowledging admissibility of deprivation of fréem, it is to be remembered that
lack of appropriate legal regulations concerning tesue may result in abuse of power. In a

legal state, the constitution describes conditmmshe basis of which other values are treated
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superior to human rights. The constitution alscengfto ways and range of possible
limitations, however, every case of this kind ofiaty has to be justified and based on legal

rules.

B. INTERNATIONAL LEGAL REGULATIONS CONCERNING THE R IGHT TO
FREEDOM

Issues concerning the right to freedom for manys/éave been a subject of interest
of legal science. For a few dozen years, a dynameicelopment of legal regulations
concerning the right to personal freedom has beserwed.

The basic legal act standardizing the issue of drumghts is the constitution. A
presentation of human rights in this act providesan with a solid protection. It is accepted
that all kinds of restrictions, such as interfeein the sphere of freedom, are permissible
only when the constitution allows it and it is pib#s only in accordance with the Act

Currently, within the range of the right to freedoa very important role is played by
international legal acts. They should be brieflgcdissed now. An essential international
document concerning the right is thimiversal Declaration of Human Rights of 1948.
According to Article 3, every man has the rightfri@edom and security of his person. Being
the first document of the kind, the declaration imspired other international legal acts and it
has had a great significance in the process of lpdpation of the idea of human rights
protection all around the world, including the ttigh freedom. The Universal Declaration of
Human Rights does not have a formal binding charabut it has had a significant role in the
international law system since it was enacteda#t become a basis of many UN resolutions.
Constitutions of numerous countries cite the detian quoting its provisions. The
declaration influences legislative and law practiéemany countries. In accordance with a
thesis predominating the science of international, Ithe Universal Declaration of Human
Rights is legally binding as a result of its tramsfation into an international habit

The International Covenant on Civil and Political Rghts enacted in 1966 should
be mentioned as well. It includes many signifioguarantees for people deprived of freedom.

Article 9 thereof ensures the right to freedom aaflety as well as prohibition of using

L' W. Studzhski, Prawo do wolnéci i bezpieczéstwa osobistegéThe Right to Freedom and Personal Safety) in
PRAWA | woLNOSCI | | Il GENERACJI(Rights and Freedoms of 1st and 2nd GenerationfA9FLORCZAK, B.
BOLECHOW EDS, 2006).

2 J.HOLDA ET AL., PRAWA CZt OWIEKA. ZARYS WYKLADU (Human Rights. An Outline of Lecture), 33 (2004).

% R.BIERZANEK, J. SYMONIDES, PRAWO MIEDZYNARODOWE PUBLICZNE (Public International Law), 268 (2002).
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groundless detention and arrest. According to dlois a detained subject is to be informed
about reasons of the detention and notified ofctierges. A man deprived of freedom has to
be brought before an official authorized to heardase as quickly as possible. The right may
be restricted by the legal actions of the statepfotection, security, order, health and public
morality reasons. Since the act was ratified by ynaountries, it has a considerable

significance on an international grodnd

Legal regulations of the matter are included iather act, th&uropean Convention
for the Protection of Human Rights and Fundamental Freedoms The Convention
describes the issue of freedom in a broad manmee st enacts a detailed catalogue of
grounds for imprisonment to be possible. Due t@ff@ctive protection mechanism the basis
of which is constituted by the convention and marmdgments, it may be recognized as the
most important international legal act concerniegspnal freedom of an individual.

The acts were ratified by Poland and it shoulddmembered that in accordance with
Article 87 (1) of the Constitution of the Repubb€ Poland they are the sources of law in
effect on the territory of Poland.

After a general review of legal regulations, itwerth taking a closer look at the
Convention for the Protection of Human Rights and Eindamental Freedomsdue to its
significant practical meanirfg Article 5 thereof enacts a principle by which everyone has
the right to freedom and personal saletjhe regulation serves to protect an individual
against arbitrary decision concerning short-tim@risonment. The notions of freedom and
security refer only to physical freedom of a mad &m safety of his persnThe mentioned
Article 5 ensures protection only against imprisenirand not against other restrictions of an
individual's physical freedom. The definition of pmsonment depends on circumstances
developing in a given case.

Despite the fact that the Convention forbids imgmiment in principle, it describes
procedural and material premises which, when fatfil allow a legal and permissible
interference in the area of personal freedom. Gnhasis of Article 5 (1), there may be
admissibility premises of applying imprisonment.e$b are: existence in the internal law
system of a state legal regulations concerning idagon of freedom, application of the

regulations in a correct way by the organs of tiages or basing deprivation of freedom on

4
Id., 271.
® Journal of Laws of the Republic of Poland of 1998, 61, item 284.
® HotDA, note 2, 118.
" M. NowickI, WOKOL KONWENCJI EUROPEJSKIE@Around the European Convention), 119 (2006).
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only one of the legal provisions listed in Art. B).( Namely, a man can be deprived of
freedom in the following circumstanées

- on the strength of a sentence of an appropr@ie;c

- after not submitting to a decision issued byartor to ensure performing a duty described
by binding regulations;

- to bring somebody before a competent body ifehare premises allowing to suspect a
person of having committed a crime or there is ssumption of necessity to prevent him
from committing a crime or escaping after havinge&lso;

- in case of detaining a juvenile delinquent tabbsh parental supervision or in accordance
to regulations to bring him before a competent body

- in accordance with the regulations concerningeasgn who may transmit infectious
diseases, or a person who suffers from mental sksaa an alcoholic, a drug addict or a
vagrant.

- in case of detaining or arresting a person tegrehim from entering a country or against
whom extradition proceedings have been instituted.

It is a reference to the law of a given state wHegeslation has to posses appropriate
regulations describing clearly the deprivation cdetlom issues so that the results of its
application in some specific cases may be knowadwance. On the basis of its content,
imprisonment which is against international lavalso forbidden.

Taking into consideration the severity of interfeze in the sphere of the right to
freedom, it needs to be discussed in the conteteotemporary arrest. The possibility of
imprisonment before the decision is final and bmgdhas always been triggering off much
controversy and debate. It happens that an acdosedds whom preventive measures have
been applied are later acquitted on the strengghlegally valid ruling.

While analysing statistics, it is visible that thember of people temporarily arrested
and later acquitted makes a scanty percentageeqbittyed ones. In Poland within a few past
years, the number of the cases has not changedbysaderable degree. In 1995 there were
195 imprisoned people to 251 019 judged, in 20@B5 Bnprisoned to 449 227 judged, in
2003: 319 to 516 398 judgédDespite the fact that it is a small number, eveasge in a

particular way violates the right to freedom.

8 Studzhski, note 1, 97.

°® A. Kieltyka, Srodki zabezpieczage w polskim procesie karnym a ochrona praw czlkavigrecautionary
Measures in Polish Penal Procedure and Protecfidgtuman Rights) in BROPEJSKIE STANDARDY OCHRONY
PRAW CZLOWIEKA A USTAWODAWSTWO POLSKIE(European Standards of the Protection of HumarhtRignd
Polish Legislation), 233 (DYNIA, Cz. KtAK EDS., 2005).
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The temporary arrest is necessary to ensure tmeataourse of criminal proceedings.
However, many of the accused, especially of felmnmmight interfere in the investigation and
make it significantly tougher to be carried outeTdccused may escape, hide, urge others to
give false testimony or in any other way make tbedticted investigation difficult. In this
situation, law enforcement bodies act at the bah&dhering to the rights of the accused and
realization of the aims of the trials. On accoungpecific features of the temporary arrest and
the importance of the issue, it was recommendedrday up application regulations on an
international ground.

It is worth considering the matter with regardAiicle 5 of the Convention for the
Protection of Human Rights and Fundamental Freedom. According to the Convention,
the basis for a detention or an arrest may betdigassuspicion of having committed a crime,
preventing a crime from happening or preventinguapect from escaping after having
committed a crime. Bringing a suspect before angubody is asine qua norfor application
of deprivation of freedom. Against a backgroundhe#f above-mentioned premises, the main
problem is the definition of a justified suspiciofhe judgments of the European Court of
Human Rights are helpful at this point, in accorawith which it is required to present facts
and information allowing to assume that a giverspemay have committed a forbidden act.
Since it is difficult to formulate general prinogs, we may consider the existence of a
justified suspicion only in a specific case.

A case when a person on the basis of a justdiepicion was detained and later
released before he was brought to a governing [sodynsidered to be in accordance with the
Convention. It is essential that the governingybimdended to do S0

A temporary arrest is a permanent preventive measurthe case of which the
Convention makes additional conditions as to thelieg time. Apart from a justified
suspicion there have to be some other promisesaiexpd it. From the Court’s rulings, it
appears that in such a situation, it performs aildet examination of the circumstances of a
given case including the activity of a body condugtthe investigation with respect to the
conformity to the procedure.

Apart from setting the limits to the right to freed, the articles of the Convention
regulate many important rights that the detainetkmporary arrested person is entitled to. As

an example, it is worth mentioning the right toib®rmed about reasons of the detainment

19 Journal of Laws of the Republic of Poland of 1998, 61, item 284.
" Studzhski, note 1, 102.
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and charges levelled against the detainee, the¢ toigh reasonable date of the trial, and the
right to be released from custody while the proaegsiare in progress.

The right to compensation an arrested person idezhto as a result of law violation
is worth mentioning. Adherence to the rules is suped bythe European Court of Human
Rights. As shown above, the Court’'s judgments have aifgignt meaning in applying the
Convention, which leads to crystallization of iecgsions.

Other international legal acts include regulatiohshe issue to show that the right to
freedom is one of the most important rights a maremtitled to and that it is widely
considered so. It is confirmed by the regulatiorssent in every area of the world. At this
point other international, regional legal acts eamhg regulations of the issue may be found
to show that the right to freedom belongs to thestmmportant rights a man is entitled to and
it is commonly considered so, which is proved odrigy law regulations present in every
area of the world.

As far as the Middle East and Africa are concertgdyay of introduction, the Arab
League of Muslim States from the African continshbuld be mentionétl The League is
connected with coming into existence of the Araltey of human rights and freedom
protection. Within its confines, a regional Arab mMdwoission of Human Rights with
representatives of each member states was esthlish

The Commission’s activity contributed to acceptaoteegional regulations of human
rights. These are the Cairo Declaration on Humaght®iand the Arab Charter on Human
Rights. Provisions of the Cairo Declaration on HanRights are based on the Muslim
religion. As regards the issue concerning freedonthe Declaration, it is connected with
historical experiences of the Arab countries arartfights to gain state independence. The
content of the act in a clear way emphasizes ttietli@t every human being is born free and
remains so for the whole life. From the formal pawf view, the Declaration is an act of
international law and has not a binding power. i¥ebnfirms exclusiveness of human status’
regulations in the cultural area to legal normgh& religious law whose principles are an
expansion of its provisions. It presents uniquenesshe law system of human rights
protection and its otherness from a common praieathodel on the Continent. Apart from
this, there is another document describing a lsetiof guaranteed rights of an individual and

observance of freedom and the rights included & dbope of protection. It is the Arab

12 A, BISZTYGA ET AL., SYSTEM OCHRONY PRAW CZtOWIEKA(The System of Protection of Human Rights), 273
(2005).
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Charter on Human RigHts There is a reference to the Cairo Declaratioriloman Rights in

the preamble. Yet its content lacks reference ea¢figious law as clear as in the Declaration.
It may be noticed that the aim of the Charter veagraint the act a character similar to basic
documents legislating the range and principlesrofgeting the freedom and the rights of an
individual™®. The catalogue of rights a subject is entitledhentions the right to freedom and
personal safety in connection to an arrest or isgoment without legal justification and
being brought before court to hear the case. Tdtdgiare guaranteed to every man regardless
of whether he is a citizen of an Arab country whigla Party to the Arab Charter on Human
Rights or not.

The African Human and Peoples’ Rights Charter acknowledges the right to
personal freedom and safety. Yet a man may bedspof freedom because of reasons and
conditions provided for in a legal act. The Chameakes a legal deprivation of freedom
conditional on the law of a statelts content lacks provisions concerning guaranfee the
imprisoned or possibilities of seeking compensatfon law violation by having been
deprived of freedom.

While presenting international legal acts, the dea and human rights protection
system in Latin America is worth mentioning. Thesninportant Latin American document
in the field of human rights protection is the Aimsan Convention on Human Rights. The act
was adopted in 1969 but implemented in 1978. Adagrtb the Convention, the basic human
rights arise not due to being a citizen of a coubut due to the characteristic of a human
being®.

In comparison to the Convention for the Protecbbiruman Rights and Fundamental
Freedoms, the act includes a higher number of ha¢scribed rights of an individual, and it
is also more thorough. The provisions of the Cotieenare under control of the Inter-
American Court of Human Rights and Inter-Americaom®nission on Human Rights. The
document listing rights and freedoms of an indigldpoints out to the set of the most
important rights, namely, the right to freedom, tight to a fair trial and a great number of
criminal guarantees aiming at protecting him. Then¥&ntion mentions situations when
detention or arrest are in accordance with the da refers to the legislation of Member

States without describing the cases in its cont€hé solution in a significant, or simply

Yld., 291.

“1d., 292.

15 A, LOPATKA, JEDNOSTKA | JEJ PRAWA(The Individual and his/her Rights), 77 (2002).
1 BiszTYGA, note 12, 303.
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complete, way deprives international bodies formedcontrol the observance of it by
individual states of a possibility of a substanéiahmination of domestic regulatidhs
Presenting regulations of international acts ancudeents which standardize human
rights, including the right to freedom as the miagbortant one, the way the Catholic Church
comprehends the issue is worth mentioning. On tbeargls of a scope and influence of the
Church's teaching on people in many states, itdoakd have a significant value.
A groundbreaking event propagating the issue by Gla¢holic Church was the Second
Vatican Council, during which a lot of time was ded to human dignity and rights taken
into account by the Dogmatic Constitution on theu€h in the modern world. Another
important statement of the Church concerning thedten is the Encyclical of John Paul I
“Redemptor Hominiswhich, among other things, states that peacenalily comes down to
respecting inviolable human rights. It is a patacly severe manifestation of a fight with a
man if the human rights are violated during peadech is difficult to be combined with any
program describing itself as humanistic. However,1944 on the occasion of the "5
anniversary of declaration of the groundbreakingudeent in the field of human rights
mentioned above, the Universal Declaration of HurRaghts, the Pontifical Commission
expressed its opinion. According to the Commissexperiences of the time pointed out how
many Christians were far from bearing witness ® ispect of their duties concerning the
area of inviolability of human rights. These outtsadvocating the need for observance and
protection of the human rights, including the riglhfreedom, are constantly present and valid

in the teaching of the Church, especially in thedera times.

C. THE POLISH LEGAL REGULATIONS CONCERNING THE RIGH T TO
FREEDOM

As far asthe regulation of this issue in the Polish laws concerned, the grounds are
provided bythe Constitution of the Republic of Poland and particularly Article 31
according to which freedom is protected by law article 41 stating that everyone is
ensured with personal inviolability and personaeftom. Deprivation or restriction of
freedom may take place only on the basis and airzptd rules described in the &ttt is
also ensured that everyone deprived of freedontheasight to a court sentence, the right to
appeal, the right to inform family and the rightide informed of the reasons of imprisonment

"} oPATKA, note 15, 77.
18 Journal of Laws of the Republic of Poland of 1998, 78, item 483.
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in a given case. There are also provisions conegritnprisonment and temporary arrest.
Namely, an imprisoned person should be within 4&$danded over to a court’s disposal. If
the court’s decision together with accusationsratedelivered within 24 hours, a detainee is
to be released. According to Article 41, every tteta should be treated in a humane manner.
The Constitution guarantees the right to compeosati

In practice, a more important role is played bigachich meet requirements presented
by the Constitution of the Republic of Poland amiginational law. In the context of the right
to freedom, the most significant act in Polandhie Code of Criminal Proceduré®, and
particularly its provisions describing preventiveeasures, that is conditions of temporary
detention, and thExecutive Penal Cod®.

The Polish law has many diverse possibilities gbaerning body’s interference in the
freedom of a man. Taking into consideration thaureabf an applied measure, the following
types may be singled out:

- criminal measures - imprisonment as a resultsdrdgence;
- preventive measures — provisional arrest andhtiete
- diagnostic, medical measures.

Human rights to freedom and safety in Poland ae pitotected by rulings of judicial
bodies, such as the Constitutional Tribunal. InriBngs, it indicates that deprivation of
freedom may only occur in cases described by laga and in cases concerning a citizen’s
right and freedom this kind of interpretation sttbbke applied which leads to strengthen and
expand rights and liberti&'s

A proposal saying that Polish legislation withire thcope of human rights and safety
protection meets requirements of international acig is appropriately applied may be put
forward.

While discussing this topic, it has to be mentiortbdt there is theEuropean
Committee on the Protection of All Persons from Be&ig Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment constituting a monitoring
mechanism provided for by the European ConventiorHoman Rights and Fundamental
Freedoms and another international document, thhepean Prison Rules. The European

Committeeto Prevent All Persons from Being Subjected to dmertand Other Cruel, Inhuman

19 Journal of Laws of the Republic of Poland of 1998, 89, item 555.
2 Journal of Laws of the Republic of Poland of 1998, 90, item 557.
2Ly OPATKA, note 15, 78.
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or Degrading Treatment or Punishment pays visitprisons, including the area of Poland,
and examines the way imprisoned people are treated.

The European Prison Ruleswere accepted by the Committee of Ministers of the
Council of Europe. Provisions included there sahdards for the prison system in most of
European countries. On 11 January 2006 new Europeaon Rules were implemented,
which substituted quite old ones in effect sinc87t8 They are a groundbreaking approach
to imprisonment. The gravity of the rules consistadmitting that all that can be done is not
to allow breaking of the law with regard to prisenenly on the grounds that they are
prisoners. Prisoners have human rights and itldHmuikept in mind.

The right to freedom, along with the right to lifs,one of the most significant rights
of a man and it requires special protection whicbusd be guaranteed by both international
regulations and domestic legislation. As pointedvah there are many legal acts of
international and domestic law providing for obseree of the rights. Nevertheless, this field

should be under special care in the legal systeavery state.

22 M. Platek,Europejskie Reguly \diienne z 2006 rok(iThe European Prison Rules of 2006), &N®TWO |
PrAWO, 3 (2008).

69



MISCELLANEA IURIS GENTIUM No. 12-13-14/2009-2011
JAGIELLONIAN UNIVERSITY CRACOW

THE CONDITIONS IN SOUTH AMERICAN PRISONS
AND RESPECT FOR WOMEN'’S RIGHTS

by
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A. INTRODUCTION

The women'’s rights in South America are very ofterlated; there is no exception for
the imprisoned women. Although the internationafamizations have asked the South
American countries many times to respect humartgjghe situation of women there is still
really bad. Not only are the basic human rightslated there but there is also no respect for
the minimal standards, which should be guaranteedtHfe prisoners. To understand the
essence of the problem it is essential to shovathgal situation in South American countries
and the reasons for committing crimes by women ak as to point out the examples of

breaking rights of imprisoned women.
B. THE STATISTICAL DATA

Women commit fewer crimes than men, which resuitsm their nature.
Unfortunately, there are some countries where then@n’s proportional share in the total
number of prisoners is relatively high. CountriésSouthern America fall into such a group.
In 2008 and 2009 the highest number of imprisoned women in Southefica was in

Bolivia — as many as 12% of all imprisoned pedpkre. The successive places were taken

" Anna Sattawa — LL.M., Ph.D. Candidate (Jagiellarifmiversity, Cracow, Poland).
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L Al statistical data come from the website of Kim@ollege of London (www.kcl.ac.uk); accordingtte data
of 2007, 9 % of prisoners in French Guiana were aonbut because of the lack of the latest data,dbiintry
is skipped in the list above.



by Ecuador (9,8%) and Chile (8,2%). The propodloshare of women in the remaining
countries was higher than 5%. At this time, forrapée, in Poland the incarcerated women
constituted only 3,1 % of all prisoners. It is wetble that one of the countries which have
the highest percentage of imprisoned women in EigpSpain, and it amounts to 7,9%,
while the average share in Europe is 4,8% (loakeatdiagram below). The reason for such a
state of affairs can lie in the historical condiiitgs of South American countries. Most of
them belonged to the Spanish colonial empire. TheFeit is not a coincidence that women

in these countries, like in Spain, commit more esnthan women in other countries.

12 @ Bolivia
104 M Brazil
O Chile
8- O Colombia
B Ecuador
6 @ Paraguay
B Peru
H OVenezuela
24 B French Guiana
H Argentina
O_

Diagram 1. Percentage of women within the totahber of prisoners.

Argentina — 5,5% (31 December 2007);

Bolivia — 12% (2008);

Brazil — 6,5% (June 2009);

Chile — 8,2% (31 July 2009);

Colombia — 6,4% (June 2009);

Ecuador — 9,8% (August 2008);

French Guiana — 9% (1 October 2007);

Paraguay — 5,1% (12 December 2008);

Peru — 6,3% (June 2009);

Venezuela — 6,2% (19 September 2608)
The first diagram shows the percentage of womdd imeSouth American prisons

within the total number of prisoners in 2007 — 2008

2 statistical data taken from: King’s College of ldom (www.kcl.ac.uk).
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Diagram 2. Percentage of women within the total benof prisoners.

South America — 7,4%;

North and Central America (without the Caribbea®)8%;
Africa — 3,17%;

Europe — 4,8%;

Asia — 8%

Australia and Oceania — 4,2 %.

The second diagram shows the average proportgiaak of women within the total
number of prisoners on each continent in 2007 —92@fe diagram does not include
countries where the number of prisoners is fewen thO people, especially European “mini
countries”, because the percentage of inmatessigraportionately high there). It is worth
mentioning that the highest number of imprisonedn&n is in Asia. In Hong Kong, the
percentage of imprisoned women is over 28%. Inrds of Asian countries, the number
ranges from 1,5% to 15%. South America is the sg¢ammntinent in terms of the largest
number of imprisoned women, but the percentage ah&n prisoners there is never lower
then 5,59%.

C. THE REASONS FOR COMMITTING CRIMES BY WOMEN

In the literature there are a lot of analyses eamag the reasons why women commit

crimes. One of the main causes is the violence agmihst them. The annual reports of

3 Statistical data taken from: King's College of ldom (www.kcl.ac.uk).
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Amnesty International and other international orgations are full of the information about
cases of violence when the victims are women framatls America. This problem also
touches several-year-old girls. The violence occuo$ only as the domestic form of
victimization but also as beatings and rapes of @mnit is worth noticing that some of the
Latin American countries (Nicaragua, Chile, El $alor) implemented total prohibition of
abortion, even when the child came from a fapethe case of South American countries the
slogan: “Violence makes violence” can be appliedat®n and humiliated women are more
aggressive and are more often prone to break thehian the women who are not subject to
ill-treatment. The researchers underline that womiea were mistreated in their childhood or
who participate in acts of aggression every dayvasee inclined to commit crimés

The main cause of violence in South American ceests the historical past of the
region. The supremacy of men over womerachism®) is generally accepted and it fixes the
place of women in the social hierarchy. Thereformlence used against them is not
considered to be something unusual or wrong — a mormal situation. Alcohol and drugs,
which are often used there, intensify the negat@aetion of men against women, increasing
the aggression directed against them. It is vely da obtain drugs in South American
countries. The biggest drug cartels operate in thgion. Narcotics not only stimulate
people’s behaviour but they are also a potentiabeaf nhumerous crimes. Their availability
and the easy money which can be made thanks to¢bestitute temptation for both men and
women who live there.

The people from South America often commit drugtesl crimes because they are
forced by poverty to do so. The research on then@oic and social conditions in South
America shows that its countries show very poomeaac development, which has negative
consequences on people’s lives, especially dutegctrisis. There is also a disproportion
between the well-situated higher social class aedbor one, especially from the rural areas.
That situation makes the social difference deepdritensifies aggression.

In the opinion of the researchérshe high rate of criminality in South American
countries is also caused by the unreliable polisdgaation as well as by the lack of trust in

judicature and justice administration. It is thagsen for a large so-called “dark number” of

* See Amnesty International Report 2008.

® H. Fair,International review of women'’s prisph84 RISONSERVICE JOURNAL, 3-8.

® Machismois prominently exhibited or excessive masculinkg.an attitudemachismaanges from a personal
sense of virility to a more extreme male chauvinidm many culturesmachismois acceptable and even
expected (see: http://en.wikipedia.org/wiki/Machigm

" ENCYCLOPEDIA OFCRIME AND PUNISHMENT, 1001-1007D. LEVINSON ED,, VOL. 3,2002).
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the crime& The precise number of criminals and their victistays unknown, especially
because a lot of crimes are domestic violence c#tsessaid that only 17% of the crimes are
notified of to the proper organs. Women victims afraid of being stigmatized so they do not
report the violence acts committed on them. In Astyenternational Report of 2009
regarding Americas, the following words of oneloé victims are quoted:

“Being raped, it makes you (...) a person withagitts, a person rejected from society
and now, in the neighbourhood I live in, it's asulgh | am raped every day because every
day someone reminds me that | should put mysedféorner, that | shouldn’t speak, | should
say nothing” (Rose (not her real name), intervielwgdmnesty International in Haiti, March
20085.

There are a lot of women who have such problerhgyTdo not count on the legal
institutions so their aggression grows and fintiky commit crimes.

Most crimes are drug offences (sometimes onlypaimes?), but apart from them
women also commit crimes against property, esdgciabberies. The main reason is the
difficult financial situation and great materialsgroportion between the people who live
there. It is noticeable that the punishment adrrenésl for this kind of crimes is often not
proportional to the action.

To sum up, the main reason why women perpetrataesr is the omnipresent
aggression that surrounds them every day as w@bwasrty and low economic development,
unreliable political situation, lack of trust ingHimbs of the law and availability of drugs.
However, the first and foremost cause of the issuguestion results from the historical past

of South America.

D. THE SITUATION IN SOUTH AMERICAN PRISONS AND THE STANDARD
MINIMUM RULES FOR THE TREATMENT OF PRISONERS

After the analysis of the reasons for committimgnes by women, it is essential to
examine the situation in prisons for women in Sofitherica. The basic standards which
should be in prisons were written in 1955 in thecalbed “Standard Minimum Rules for the

Treatment of Prisoners”, which were approved by Wt Economic and Social Council in

8 “Dark number of crime — the number which mearsrésult between the number of crimes which weayre
committed and the number of crimes, about whichitf@mation came to the limbs of the law (polipeblic
prosecutor’s office)” (translated by e-prawnik.pl).

? See: http://report2009.amnesty.org/en/regions/Acasr

12 See: IMARINER, J. CAVALLARO , BEHIND BARS INBRAZIL (1998).
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1977. The Standards were also recognized by cesntii South America. The document
contains a principle that women ought to be treatezxh appropriate way and the state should
guarantee them suitable conditions during imprisemm

One of the main rules is the separation of menvaohen. It is not allowed to place
them in the same cells (Art. 8 (a) of the Standdmdimum Rules). However, this regulation
has been broken many times in the South Americantdes and women have been confined
together with men. The Report of Human Rights Watlsbut Brazil is really terrifying. It is
written in the document that in one of the statesmed Para, in November 2007 an
adolescent girl was locked with 20 men for 15 datya police station and was brutally raped
by thent.

The Report also states that in January 2008, Idifem were imprisoned in Sao Paulo
in a jail designed for 12 people which did not haveart of the roof. There was 1 square
metre per woman. According to the Standards of Mum Rules, every prisoner must have
his/her own cell; only exceptionally can he/sherghawith an inmate. Everyone should also
have their own bed. Unfortunately, in South Amemgamen do not have even mattresses to
sleep on.

Furthermore, the said document states that crisiimhao committed different kinds of
crimes should be isolated. Recidivists are notwald to share cells with people who
perpetrated a crime for the first time and it idbfdden for civil prisoners to stay in the same
cells as criminal prisoners (Art. 8 of the StandartUnfortunately, it is only wishful thinking.
The imprisoned women in South America complain ttregre is no proper division of
prisoners — all of them are treated as if theydwmdmitted the same crinés

There should be appropriate facilities and acte$ise hygienic and toilet articles and
medical services. There ought to be also a po#gilid borrow a book, which would
guarantee personal development. Furthermore, Artoflthe Rules requires that prisoners
stay in the cells with sufficient access to light

Pregnant women should be treated in a speciallgged way. The Standards of
Minimum Rules provide that women before and afiielivery ought to receive medical care.
The child born in a jail shall be registered in gveper office (Art. 32(1) of the Standards).
Unfortunately, the situation in South American ci@s is far from the minimum standards

also in this matter. In Sao Paulo case, mentiongda Human Rights Watch Report, four of

" World Report 2009: Brazil Chapt¢Human Rights Watch — http://www.hrw.org).

2 Maria Emilia Guerra Ferreir&arandiru Prison Sao Pauld\ producao Espaerancé 996), from:Brazilian
Women'’s Prison ConditionSEJUP $ervico Brasileiro de Justica e Ba226 N=ws FROMBRASIL, 13MARCH
1997.
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119 women kept in inhuman conditions were pregname; of them was there with her new-
born child?.

The South American prisons offer neither good @wots for childbirth nor proper
care to a mother and her child. They must ofteapstan the floor, without a bed or mattress.
The women are refused the possibility to go tokaaroom or have some toilet articles. This
can be the cause of women'’s illneses

In publications about prisons in South America, #uthorities are accused of treating
the prisoners like a worse category of people st Jike animal¥’. It is underlined that
women are ill-treated, irrespective of the actytb@mmitted. The aggression against them is
often not proportional to acts they were condemfoed The examples of torture used on
women prisoners are: kicking, forcing them to b&euah electric shocks, or walking on the
abdomen of a pregnant wonf&rThe overfilled prisons are also conducive to agsjon.

In opinion of the women who stay th&tand the researchers of the issue, the prisons
are not only full of aggression and violence bgbabf corruption — those who have money
stand a chance either to have an advocate or tioebted better by the warders. Women
without money are devoid of the proper legal'&idThere is no basis to talk about
rehabilitation of prisoners and their social reddapn.

According to the Standards of Minimum Rules (Aril and the next one/ones)
prisoners should work and, if possible, they oughwork outside the prisoh Sometimes
women from South American countries work but ugualh the prison as cooks,
washerwomen, charladies, which makes it difficaitthem to come back to the society in the
future.

One of the forms of women discrimination in Soémerica is the limitation of the
visits of the family and friends in the prisons.eTitesearch shows that the people who would
like to visit women in prisons are much more coltebthan those who wish to meet men.
Not only is the family connection with imprisonedmven checked but so is the visitors’
health. There is no guarantee of proper conditfongonversation with imprisoned women.

There is only a very little corner for thé

3 World Report 2009: Brazil ChaptérHuman Rights Watch — http://www.hrw.org).
4 See: JEASTERDAY, HUMAN RIGHTS LAW IN LATIN AMERICA, CENTER FORLATIN AMERICAN STUDIES,
UNIVERSITY OF CALIFORNIA — TINKER SUMMER RESEARCHREPORT(2006).
* Ferreira, note 12.
16
Id.
d.
'8 Mariner, note 10.
19 Easterday, note 14.
2|d.
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E. CONCLUSIONS

As shown above, the situation of imprisoned wonme8outh America is really bad.
On every step, the human rights are violated, aspk@ally the Universal Declaration of
Human Rights and the Standard Minimum Rules for Tneatment of Prisoners are not
respected. It is worth underlining that standards lsy the United Nations are only the
minimum guarantees which the state should provatettie people who are imprisoned.
Unfortunately, even this minimum is not respeciBue appeals submitted to South American
countries by the international organizations havemade the situation better. The Standard
Minimum Rules require that women be treated betiecause of their physiological
construction and the role they have in the socigtyfortunately, the historical past and the
status of women in South American countries ardréam the model. The change of law and
the appeals to countries will not yield any resultsil people change their mentality, which is

known to be very difficult to do.
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RECOGNITION OF KOSOVO IN THE CONTEXT
OF ACCORDANCE WITH INTERNATIONAL LAW

by
Milena Ingelevié-Citak "
A. INTRODUCTION

On 17 February 2008 provisional institutions of-gevernment of Kosovo enacted
the Unilateral Declaration of Independence whichseal a controversial worldwide debate.
Many issues arose concerning the legality of Ko®oweclaration of independence; its
unilateral secession from Serbia, and thereforeatteeptability of Kosovo’s recognition or
non-recognition as a new state aroused doubts asputds among the international
community.

This article presents the analysis of the curggmicess of Kosovo’s recognition.
Furthermore, it discusses premises supporting @osipg its recognition. Moreover, the
article will analyze factors that may influence thexision of recognizing the independence of
Kosovo.

It is worthwhile to mention that in order to makeroper analysis of this matter, it is
necessary to introduce such issues as a procesate® birth, criteria of statehood, or legal
principles significant for the creation of a newtste.g.a nation’s right to self-determination,
the principle of state sovereignty and territorrgkegrity, or a problem of secession from a
state.Moreover, for a more complete discussion of thgués this article will include the
explanation of the meaning of state recognitiommsnstitution of international law and will

consider theories and criteria of recognition.

" Milena Ingelevé-Citak — LL.M., Ph.D. Candidate (Jagiellonian Unisigy, Cracow, Poland).
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The proper analysis of this issue requires alsmprehension of the historical
background of the Serbian-Albanian conflict; theref the article presents the history of
Kosovo’s self-government and the evolution of iternational legal status.

B. HISTORICAL BACKGROUND OF THE SERBIAN-ALBANIAN CO NFLICT AND
THE EVOLUTION OF KOSOVO'S INTERNATIONAL LEGAL STATU S

In 1946 the communist dictator of the Socialisdéml Republic of Yugoslavia,
Marshal Josip Broz Tito, granted Kosovo the staifin autonomous region within the
borders of Serbia and gradually placed authoritythe region in the hands of Albanian
communists. This action was caused by the factapaitt from the Serb majority, Kosovo had
a significant Albanian ethnic minority. Kosovo’s lpigal and cultural autonomy was,
however, restricted. The year 1963 brought Kostwostatus of a province, but also further
restrictions of its autonomy. In 1968 - 1974, ie time of decentralization of Yugoslavia,
Kosovo’s autonomy was significantly expanded, a that Serbia objected to. Under the
resolutions of 1974 constitution, imposed by Malshto, Kosovo obtained the status of a
federal unit and, as a consequence, its positidhdrfederal system was the equivalent of a
republic’s position. Kosovo obtained autonomousresentative organs independent from
Serbia. Internal competences of Kosovo’'s autharitiere identical to the republic’s
institutions although Kosovo’s institutions hadaidjust their legislation to the law binding in
Serbia. Therefore, a special constitutional cauas instituted, consisting of the same number
of judges from Kosovo and Serbia. This court wagpssed to adjudicate in cases of a
contradiction between Kosovo's and Serbia’s letjisia.

Despite the considerable improvement of Kosovewal situation, still there was a
feature distinguishing it from the other republafsyugoslavia — lack of status as a republic
and, in consequence, lack of possibility of sdoeéswhich completely dissatisfied the
authorities of Kosovo. For that reason, the atteto@chieve the republic status gained wide
support among Kosovo Albanians. On the contraryy vew of them supported the idea of

unification with Albania.

1 A. Balcer, M. Kaczmarski, W. Stanistawskipsowo — przed ostatecznym razzginiem. Proces uregulowania
statusu midzynarodowego — uwarunkowania polityczne i histomge perspektywy rozwoju sytuagfiosovo
before the Final Decision. Regulating Kosovo'’s tnigional Status — Historical and Political Cormlis and
Prospects for Future Developmentraee OSW, 8-9 (2008).

2 The second autonomous province within Serbia -vdiina — was also in a similar situation.
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In the spring of 1981 after Marshal Tito’'s deatlemonstrations among Albanians
grew into an ethnic conflict. In the years of 1989990, after Slobodan Milosevic came to
power, Kosovo’'s autonomy was significantly resedt The dissolution of the Socialist
Federal Republic of Yugoslavia in 1991 - 1992 cdusesovo’s stance to change — Kosovo's
authorities stopped searching for good solutionKfmsovo within the borders of Yugoslavia
and gave their support to the idea of the indepereldeyond the federation. As a result,
more citizens supported the conception of GreataAldn, which stated that in case of
Yugoslavia’'s break-up, territories in which Albamgawere in the majority should have the
right to join Albania. However, in consequenceVééstern European countries’ objection,
this conception never gained a broad support iroka's

The events, mentioned above, caused the notditadi independence enacted by
Kosovo’s authorities on 2 July 1990Kosovo’s independence was introduced as a
compromise solution between remaining within thedecs of Serbia and the conception of
Great Albania. Kosovo's independence was not razegnby Western European countries,
as they hoped to restore Kosovo's status of powam fthe 1974 constitution, or as a
maximalist solution they postulated its transforiorainto a third republic within Yugoslavia.
The aim of the Democratic League of Kosovo, themolitical power in Kosovo in that
period, was to achieve a compromise with Belgrdélderefore, they were even ready to give
up the idea of independence. However, the autheritif Serbia rejected the idea of the
restoration of Kosovo’s status stated under thet ®nstitution. Answering the initiative of
Kosovo, Serbia came up with two proposals. The firse assumed dividing Kosovo to
Albanian and Serbian parts, and in case of chaofgesrders, Serbian parts were supposed to
be annexed directly to Serbia. The second propasalmed Kosovo’s cantonization.
However, these proposals were unacceptable to Késauthoritied

The lack of agreement between Kosovo and Serhiibated towards creation of the
Kosovo Liberation Army (UCK). Initially, the leadinidea of the UCK was creation of Great
Albania; however, later this idea was given up ahd main aim became obtaining
independence. At the end of the year 1997, the Staked a guerrilla war.

The years of 1998 - 1999 were the period of esoalaof the conflict as a
consequence of obstinate fighting between Yugoshaand the Kosovo Liberation Army,

during which Albanians accused Serbs of ethnicndies.

% A. Balcer,Kosowo — kwestia ostatecznego stat(léosovo — the Question of Final StatusRaBE OSW, 19
(2003).

* P.RADAN, THE BREAK-UP OFY UGOSLAVIA AND INTERNATIONAL LAW, 198-199 (2002).

® Balcer, note 3, 19.
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The international community became more and mware of this situation of ethnic
cleansing. Western European countries tried tovialie the conflict with peaceful methods,
but these methods failed. The United Nations Sgcuiouncil on 23 September 1998
adopted resolution 1199 in which it considered tteat lasting Serbian-Albanian conflict
“constitutes a threat to peace and security inrdggon”, and “alarmed at the impending
humanitarian catastrophe” stated that immediaiersstvere requiréd

In the period of February — March 1999, the RanileConference was held. During
the conference, Kosovo’s future legal status wasudised by the representations of Serbia
and Kosovo Albanians. Serbia was in a disadvantag@osition as the result of the anti-
Western position of Slobodan Milosevic and his sefuo search for a compromise solution
in the matter of Kosovo’'s status, claiming that ttase of Kosovo was Serbia’s internal
problem. As a result, the Rambouillet Agreementuded a statement that the final decision
regarding Kosovo’s legal status would be made yea&s. It is worthwhile to notice that the
Rambouillet Agreement did not exclude any solutiorthis issue; therefore, obtainment of
independence was also possible. Moreover, the mgrgestated that the final decision in that
matter had to be based not only on the will of peoput also on the opinions of relevant
authorities and statements of the 1975 HelsinkalFAct which permitted a change of borders
exclusively by means of agreement between botfegart

The Rambouillet conference closed on 23 Februasy,planned; however, the
agreement was not reached. Kosovo’'s delegatiorptentéhe statements adopted during the
conference, but the objection of the Serbian remtagives led to a break-up of negotiations.
The second part of the discourse was planned tw eta 15 March, meanwhile the
Yugoslavian army started an offensive in Kosovo. éAgonsequence, negotiations were
renewed in a considerably more negative atmosph@sovo’s representatives signed the
agreement without any delay; however, the Serbialegation rejected the Rambouillet
decisions, found the deployment of internationabprs in Kosovo unacceptable, rejected
decisions concerning the position of the presidemt parliament, the judiciary system, and,

® SC Res. 1199 of 23 September 1998, availableat/mww.un.org/peace/kosovo/98sc1199.htm.

" Interim Agreement for Peace and Self-Governmeitdsovo, Rambouillet, 23 February 1999, chaptea@p
1: “Three years after the entry into force of this Agnent, an international meeting shall be convered t
determine a mechanism for a final settlement fosdo, on the basis of the will of the people, apisiof
relevant authorities, each Party's efforts regaglithe implementation of this Agreement, and theiHlel Final
Act, and to undertake a comprehensive assessmeht afmplementation of this Agreement and to camrsid
proposals by any Party for additional measures”; available at
http://www.state.gov/iwww/regions/eur/ksvo_rambaatiltext.html.
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furthermore, demanded the removal of provisionsceamng the final decision on Kosovo’s
legal status in 3 years’ time. As a result, theeagrent was not signed

The culmination of the Serbian-Albanian confliatcarred in 1999 after NATO’s
armed intervention and the bombing of Yugoslavis.a’iconsequence, Yugoslavia was forced
to withdraw troops from Kosovo, which was transfedrinto an international protectorate.

On 10 June 1999 the UN Security Council on bakshapter VII of the UN Charter
adopted Resolution 1244, which established thetednNations Interim Administration
Mission in Kosovo (UNMIK). The task of the UN misesi was to administer the territory,
while the Kosovo Force (KFOR) was responsible foleo and safety in Kosovo.

Resolution 1244 authorised the international candd military presence in Kosovo.
Under the resolution Kosovo became the internatipnatectorate and was placed under
interim UN administration. However, the resolutidid not contain the final decision on
Kosovo’s status or at least the deadline to maké sudecision; furthermore, it emphasized
the importance of Yugoslavia’s territorial integripreservation. The resolution’s final goal
was to return to the autonomous status of Kosowm fbefore 1989. To sum up, under
Resolution 1244 Kosovo remained part of Yugoslawuiéch formally maintained power over
Kosovo territory; nevertheless, the real power imabe hands of UNMIK and KFOR.

On 24 October 2005 the UN Security Council ingéithe renewal of negotiations
concerning Kosovo’s final status. Martti Ahtisaatie former president of Finland, was
appointed the Special Envoy of the UN Secretaryeanon Kosovo’s future status. In
February 2007 he delivered the draft Proposalfer<osovo Status Settlem@nt

Ahtisaari’s plan provided granting Kosovo someilatites of a statee(g. the right to
conclude treaties and the right to apply for mersiigr in international organizations) but
without admitting the status of a state and fdcindependenc® The proposal included
provisions concerning granting Kosovo Serbs exparalgonomy. The control over Kosovo
had to be placed in the hands of NATO and the EBranpJnion.

Ahtisaari’s settlement proposal was approved bydo’s representatives, United
States, and the majority of the European Union Mam8iates but rejected by Serbia, Russia

and China. Therefore, there were several atteropsodify the proposal in order to get the

8 Balcer, note 3, 19-20.

® Comprehensive Proposal for the Kosovo Status eBedtht of 26 March 2007, available at
http://www.unosek.org/docref/Comprehensive_propesajlish.pdf.

19 'R, Kwiecigi, Prawnomidzynarodowe konsekwencje jednostronnej deklarapatlegidci Kosowa
(International Legal Consequences of Unilateral |&@tion of Independence of Kosovo) inrRAWO
MIEDZYNARODOWE | WSPOLNOTOWE WOBEC WYZWK WSPOLCZESNEGGSWIATA (International and Community
Law Facing the Challenges of Modern World), 1160¥NIA ED., 2009).
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support of all states. The changed proposal indugeovisions of granting Kosovo

supervised independence until April 2008. Howewbe decision on factual Kosovo’s

independence was postponed for an undefined pefibothe and depended on the opinion of
the UN Security Councit.

Negotiations between representatives of the Republ Serbia and Kosovo’'s
temporary institutions led by the United Statess$ta and the European Union yielded no
result and no final agreement was reacheflespite engagement in resolving the Serbian-
Albanian conflict, the international community apped to be incapable of finding

agreement.

C. KOSOVO'S UNILATERAL DECLARATION OF INDEPENDENCE

As negotiations extended without any perspectivethe achievement of agreement,
on 17 February 2008 the Assembly of Kosovo enatiedDeclaration of Independence,
which caused many disputes among members of tleenational community. It is worth
mentioning that lack of agreement in the matter Kafsovo’'s status does not justify
declaration of independence, especially considetegfact that both Serbia and some other
states had clearly stated before the UDI that fibiential for negotiations was not exhausted
and there was still substantial room for finding tigreed solution for the status of Kosdvo”

Kosovo’s Unilateral Declaration of Independeffds an interesting document which
is worth more attention. According to the declamati Kosovo is a democratic republic,
“guided by the principles of non-discrimination aedual protection under law”. In the
preamble there is a statement that “Kosovo is aiabease arising from Yugoslavia’s non-
consensual breakup and is not a precedent for ey situation”. Including such statements
in the declaration shows that its creators realiwbdt a dangerous precedent it could be for
the unity and integrity of other multi-ethnic stgitéurthermore, it shows that these creators

were aware that the process of gaining independera= inconsistent with principles of

11 p. Czubik,Niepodlegié¢é Kosowa — niebezpieomtwo dla zjednoczonej Europy? Krétki zarys problemu
(Kosovo’s Independence — Danger for the United BePoA Short Outline of a Problem), imiBKANY U PROGU
ZJEDNOCZONEEUROPY (Balkans on the threshold of the United Europa} (P.CzuBIK ED., 2008).

12 E. Dynia, Uznanie Kosowa wwietle prawa midzynarodowegd@Kosovo’s Recognition in the Context of
International Law) in RAWO MIEDZYNARODOWE | WSPOLNOTOWE WOBEC WYZWA WSPOLCZESNEGOSWIATA
(International and Community Law Facing the Chajkemof Modern World), 20-21 (BYNIAED., 2009).

13 A. Orakhelashvili,Statehood, Recognition and the United Nations 8ys# Unilateral Declaration of
Independence in Kosoyb2 Max PLANCK Y EARBOOK OFUNITED NATIONS LAwW, 19 (2008).

14 Kosovo Declaration of Independence of 17 Febru@908, available at http:/www.assembly-
kosova.org/common/docs/Dek_Pav_e.pdf.
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international laW’. It is worth noticing that such provision is inetfive, because it does not

change the precedential character of Kosovo's tsoimaand will not discourage secessionist
movements in other countries from using Kosovoraargument to declare independence on
their own. On the contrary, it could encourage themefer to the Kosovo casds

The authors of the declaration, along with thepsuiers of Kosovo's secession, try to
justify the legality of its independence by an wgadented and exceptional character of this
case. However, is the Kosovo casus resllygeneri® The supporters of this view declare
that the exceptionality of the case is constitutgdhe historical background of this ethnic
conflict and the long period of the UN mission adisiration of Kosovo. These factors are
not present in other secession conflicts; therefiie Kosovo case is unique and cannot be an
argument for other secessionist territorial ergipersuing their independeréeHowever, the
international community is not unanimous as to ¢xeeptionality of the Kosovo's case.
Furthermore, as rightly noticed by Orakhelashvilie argument of specificity necessarily
implies applying international law to Kosovo diéetly from other entities, that is a
discrimination as between the entities that asgmeehood™,

Especially worth noticing is the fact that the Ideation does not contain any
statements referring to the principle of self-deti@ation, which was often alleged to justify
Kosovo'’s statehood. The authors of the declaratioist have understood how controversial
such an argument would be. A broader discussiotherprinciple of self-determination and
its possibility to be applied or not to the Kosmase is presented later in this article.

The Kosovo Declaration of Independence emphadhedull accordance with the
recommendations of the UN Special Envoy Martti Aagiri and his Comprehensive Proposal
for the Kosovo Status Settlement. However, the gstatii proposal does not include a “state”
term as referring to Kosovo. Despite the fact thgtants Kosovo some statehood attributes,
it still does not project independence for Kosovithe proposal omits the Kosovo’'s
independence issue and sets aside the questian forspecified period of time.

The declaration states that Kosovo is obligedatmmy with the principles of the UN
Charter, the Helsinki Final Acgnd other documents of ti@SCE.Additionally, it expresses

15 Kwiecien, note 10, 120.

% The best example is the appeal for recognitioAlikhazia and South Ossetia delivered for the Sat@a of
Russian Federation, CIS, UN and world leaders dfafch 2008, that is only a half month after theldeation
of independence of Kosovo. Abkhazia Calls for In&ional Recognition, available at
http://www.civil.ge/eng/article.php?id=17289.

" Such stance presents also the government of thedJBtates. United States Recognizes Kosovo as
Independent State, available at http://www.amegma'st/peacesec-
english/2008/February/20080218144244dmslahrell@32917.html.

18 Orakhelashvili, note 13, 22.
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a special respect for territorial integrity and exaignty of the neighboring states, including
Serbia. Finally, the declaration states that Kosewih comply with the principles of
international law, and with the resolutions of th Security Council, including Resolution
1244. However, as it was pointed out before, ReéwmwmuL244 established international civil
and military presence, created such a model of povent in Kosovo which would enable a
real autonomy, but it did not provide independeras® moreover, it emphasized that the
future settlement of Kosovo's status would be basedhe principle of the sovereignty and
territorial integrity of Yugoslavia and neighboringtates. We shall also observe that
Resolution 1244 is still in force, as the perioditsfvalidity was not limited, and it has not
been lifted by the UN Security Council. Therefotiee declaration expresses respect for a
legal document while contradicting its provisiofifie provisions of Resolution 1244 are
quite different than the ones which would grantejpehdent state status, which Kosovo
declared.

Concluding the above, the declaration of indepeodeis a very controversial
document, referring to important international legats which, among others, restrict the
changes of borders exclusively to cases of agreemkrboth parties, while Kosovo’'s
secession was unilateral and has been firmly ddyeict by Serbia. Moreover, the declaration
states respect for the principles of internatiolzal, for the sovereignty and territorial
integrity of neighboring states, while violatingette rules itself, the fact that will be presented
in the next part of this article.

After Kosovo’s declaration of independence, tbgegnment of Serbia expressed its
firm protest and lack of consent for secession iadépendence of the part of its territory,
based on the incompatibility with the internatiote, especially with Resolution 1244. On
23 September 2008 Boris Tadthe president of Serbia, gave a speech to theGdNeral
Assembly plenary meeting, in which he asked fopsupfor the initiative of Serbia to apply
to the International Court of Justice for an admysopinion on the legality of Kosovo's
independencd. It was a big success for Serbia that on 8 Oct@@88 the UN General
Assembly adopted a resolutf8ncontaining a request for an advisory opinion oé th

International Court of Justice concerning “accomawith international law of the unilateral

9 Serbian President at UN General Assembly in NevkYavailable at
http://www.srbija.gov.rs/vesti/vest.php?id=48840.

% Backing Request by Serbia, General Assembly DectdeSeek International Court of Justice Ruling on
Legality of Kosovo's Independence, available gb itvww.un.org/News/Press/docs/2008/gal0764.doc.htm
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declaration of independence by the provisionalitinsons of self-government of Kosovd”
Unfortunately, the Court has not announced a veidithis case yét.

The reaction of the international community to &ws's declaration of independence
has been varied. The United States, France, Uidiagdom, Turkey, Afghanistan, and
Albania recognized Kosovo the next day after itslatation of independence. Soon, they
were followed by more states — as for now (March@& osovo is recognized by 65 states,
while 11 more states have declared the recognitiche near futuré. However, the 2/3 of
the 192 UN Member States have not recognized Kogevoand some of them declare they
have no intention to recognize it, based on the tfzat its creation is a serious violation of
international law. Among those states, besides i&ethere are China, Russia, Spain,
Romania, Israel, Georgia, Bosnia and Herzegovimee€®, Slovakia, and many others.

International organizations have no competenceetognize a state; however, they
have expressed their direct or indirect opiniontib@ subject. The UN Secretary-General
declared that the UN will remain neutral on thaui*, and the European Union has stated
that each Member State has a sole right to dedddat&osovo’s recognition. The European
Parliament, however, in its resolution of 2 Felbyu2z009, calls for the countries that have not
recognized Kosovo yet to grant the recognftiorso thus expresses a position favoring
Kosovo's independence.

Russia’s stance on Kosovo’s status has been bma ffew years. It has insisted on
reaching a compromise by Belgrade and Pristinaowittiorcing the parties to accept the
solutions prepared by the international commufitffhe Ministry of Foreign Affairs of
Russia issued a statement which reads: “On Febdigrikosovo’s Provisional Institutions of
Self-Government declared a unilateral proclamaténndependence of the province, thus
violating the sovereignty of the Republic of Serbibe Charter of the United Nations,
UNSCR 1244, the principles of the Helsinki FinaltAkosovo’s Constitutional Framework
and the high-level Contact Group accords. Russlg supports the reaction of the Serbian

2 The resolution was adopted by a recorded vote7oin7favour to 6 votes against (Albania, Unitedt&sa
Marshall Islands, Federated States of Micronessaril and Palau) with 74 abstentions.

22 |nternational Court of Justice, request for adwisopinion on accordance with international law thé
unilateral declaration of independence by the iowal institutions of self-government of Kosoveagable at
http://www.icj-cij.org/docket/index.php?pl1=3&p2=4&8de=kos&case=141&k=21.

2 Information available at http://www.kosovothankayamm/.

24 Report of the Secretary-General on the Uniteddwatinterim Administration Mission in Kosovo of IGly
2008, chapter Xl, par. 29, available at http://dssedds-
ny.un.org/doc/UNDOC/GEN/N08/412/84/IMG/N0841284 pdpenElement.

% European Parliament resolution of 5 February 2089Kosovo and the role of the EU, available at
http://www.eusrinkosovo.eu/pdf/European%20Parliat¥edresolutionKosovo.pdf.

% Balcer, Kaczmarski, Stanistawski, note 1, 33.
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leadership to the events in Kosovo and its justateta to restore the territorial integrity of
the country®’.

Kosovo’s declaration of independence has beenidemresl by Russia as a horrible
precedent, which overturns centuries-long settefinational relations. Moreover, referring to
the states which recognized Kosovo, Russia exptessecerns about the outcome of such
actions, which might in turn affect negatively taamuntrie§’. At some point of time, there
were rumors, primarily coming from the governmehKosovo, that Russia was analyzing a
possibility of recognizing Kosovo. But Russia’s ¢tan was immediate. The Foreign Affairs
Minister, Sergey Lavrov stated that Russia stooch fon a position that Kosovo’s status
should be settled in accordance with the UN resmiut244, and again supported Serbia’s
sovereignty and territorial integrfty

China, like many other countrieg.g. Spain), expressed its objection to Kosovo’s
independence also because of their own separatigtments active on their territories. China
took a position similar to Russia, however, lessampromising”.

A country that has exercised a great influenceKomsovo’s situation is the United
States. Its support for Kosovo’s aspirations fadejpendence had a major impact on the
process of recognition of Kosovo. The U.S. havenbsgpporting Kosovo’'s independence
uncompromisingly since the Ahtisaari proposals.eAlty in the 2007, the U.S. Assistant
Secretary of State Daniel Fried declared that Kosewould be independent regardless of the
UN Security Council decisidh Such a position was reaffirmed by President Gedhy
Bush during his visit to Albania in June 2007 batisty that the United States would support
Kosovo’'s independence under all conditions. Suchuacompromising position may be a
result of a strategic significance of the Albaniahabited territories for controlling the
Balkans, and the unwillingness for concessions Raissia, which presents an equally
uncompromising positioh.

Worth noting is the position of the Palestiniant@nomy, which did not express its
clear support for Kosovo’s independence, but stiebtise need for further negotiations on this

matter. Yasser Abed Rabbo, Mahmud Abbas’s advdexlared “Kosovo is not better than

%’ Statement by Russia’'s Ministry of Foreign Affaien Kosovo, 17 February 2008, available at
http://www.europarl.europa.eu/meetdocs/2004_20@@fahents/dv/d-ru20080313 /d-ru20080313_08.pdf.

% putin Calls Kosovo Independence “Terrible Precé&deavailable at http://www.eubusiness.com/news-
eu/1203714121.65/.

% Moscow on Kosovo: No Means No!, available at Hhtbcom/Politics/2009-02-
20/Moscow_on_Kosovo___no_means_no_.html.

%0 Balcer, Kaczmarski, Stanistawski, note 1, 36.

*d., 31.

¥1d., 32.
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us. We deserve independence even before Kosovavaratsk for the backing of the United
States and the European Union for our independ&hce”

As interesting is the Holy See’s position on tbbjsct. It was repeatedly declared that
the Holly See would not recognize Kosovo. Moreoxknring the meeting of Pope Benedict
XVI with the Serbian president, Boris Tadin November 2009, the Pope stated that the Holy
See supported the European integration of Setsiaembership in the European structures,
and supported its sovereignty and territorial iritgd.

Most of the other countries that have voiced diges to Kosovo’s independence are
countries where there are active or potential mmisl with separatist movements or ethnic
conflicts. Governments of these states are condeabeut the possibility of growth of the
conflicts on their territories due to the recogmitiof Kosovo’s independence, which may be
an argument for secession movements in their ciesntr

After the declaration of independence, the mairdén of administration in Kosovo
was placed on the European Union. The EuropeannUJride and Law Mission in Kosovo
(EULEX Kosovo) has taken power from the UN Missimd works towards accompanying
and supporting the government of Kosovo in the @sscof democratization of the
government, the judicial system, and the law erfiorent institution's.

On 9 April 2008 the parliament of Kosovo draftae tonstitution of the stafe which
evoked a negative reaction of Serbia and Kosove'b $opulation. The constitution was
modelled on the U.S. constitution. The sovereigtha constitution is the people and not the
nation. The state is defined as a multi-ethnic comity, while the ethnic minorities are
guaranteed broad rights and representation in gutdiitutions. Moreover, the constitution
declares the superiority of international agreemener the domestic la

On 9 May 2009 Kosovo was accepted by the Inteynati Monetary Fund as an
independent Member StafeSerbia and Russia expressed objection to acgelitisovo as a

Member State. However, 96 out of 138 voting staiegported the acceptance of a new

3 palestinians May Declare State, available at/htipwvs.bbc.co.uk/2/hi/middle_east/7254434.stm.

34 vatican Show Support for Serbian EU Integratiorgikable at http://www.ictmag.info/politics/vaticasnows-
support-for-serbian-eu-integration/.

% More information about EULEX Kosovo available &ph//www.eulex-kosovo.eu/.

% Constitution of the Republic of Kosovo availabténtip://www.assembly-kosova.org/?cid=2,100,48.

37 Kosowo ma konstytucj (Kosovo has the constitution), available at
http://www.osw.waw.pl/pl/publikacje/tydzien-na-wsidzie/2008-04-16/kosowo-ma-konstytucje.

% Kosovo Becomes the International Monetary Fund’s86 1 Member, available at
http://www.imf.org/external/np/sec/pr/2009/pr0924tn.
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member. At the moment of voting, Kosovo was forgnagicognized by 58 statésHowever,
we can assume, that the states which supportedndrmabership of Kosovo in the IMF
performed the implied recognition of KosdVo

On 15 November 2009 Kosovo held local governméattien. That was the first
election organized independently by the Kosovo adstration. Surprisingly, some of the
Kosovo Serbs took part in the election, despiteddelared boycott. In the southern part of
Kosovo, the attendance among the Serbs reacheal 3%%. The election was considered a
success for Kosovo, as it showed the strengthabé shstitutions and the growth of stability

and effectiveness in the new entity

D. KOSOVO'S RECOGNITION AND THE PRINCIPLES OF INTER NATIONAL
LAW

State recognition is a unilateral political acthekeby a recognizing state declares,
with all legal consequences, a certain entity asidependent state.

Recognition of a state is an issue of great ingmme in the field of international law
and international relations. In practice, it desiahether a new territorial entity will function
in the international community as its rightful mesnpor will obtain support of one or a few
states-promoters and its functioning will be lirditsolely to factual control over a defined
territory and this territorial entity will not be member of a community of states. José Pedro
De Andrade Barroso rightly concludes that a teriataentity which has not been recognized
as a state or has been recognized by a few stalesufills particular rights to which a state
is entitled under international law with great wiéfity*. This conclusion can be confirmed by
the current situation in Kosovo — it has been recay by 65 states; moreover, some states
have announced that they will recognize it soonsbilltthere are many states which declare
that they will never recognize Kosovo, as it wonlgan an acceptance of the violation of
international law which caused the unilateral ssicesof Kosovo. As a consequence, Kosovo

still cannot function as a rightful member of timernational community, has no access to a

39 Kosowo przyjte jako niepodlegte pmtwo do MFW(Kosovo admitted as an independent state to IMF),
available at http://www.osw.waw.pl/pl/publikacjet2009-05-13/kosowo-przyjete-jako-niepodlegle-pans
do-mfw.

“° The member of the International Monetary Fund @aly be a state.

“ Wybory lokalne w Kosowie (Local election in Kosovo), available at
http://www.osw.waw.pl/pl/publikacje/best/2009-11/A4@bory-lokalne-w-kosowie-udany-test-mlodej-
panstwowosci.

2 J.P. DE ANDRADE BARROSQ UZNANIE PANSTWA W SWIETLE PRAWA MIEDZYNARODOWEGO (Recognition of
States in the Context of International Law), 29940
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membership in such organizations as the Europeamnldm the United Nations, whereas the
participation in these organizations would defilyitgrengthen the actual position of Kosovo.

First of all, we have to estimate whether Kosawidilfs criteria for recognizing it as a
state. The institution of recognition is a very gicated issue; therefore, the views in the
doctrine of international law concerning it are cdépant as the practice of states is not
consolidated. Differing opinions on this issue eaased undoubtedly by political background
of the recognition process and by lack of propgul&ions in international law. So far no
compilation of legal principles and norms which Wwbiind states in the process of the
recognition has been created. Obviously, in sorgal lacts of international law we can find
regulations regarding recognition of states; howethe majority of them are formulated very
unclearly or constitute only some general phratbesefore, recognizing states have absolute
freedom of the use of criteria. The consequenaeadgnition or non-recognition of a newly
created state is often used by other countriemaargument on the international forum in
order to get some benefits for themselvesg-the United States for a long time refused to
recognize People’s Republic of China, but they dat deny that Chinese government
effectively controlled its territory and people.éllAmerican authorities were convinced that
recognition of People’s Republic of China would @éandesired legal results for the U3S.

In conducting the analysis of the institution e€ognition, the moment of creating a
state plays a very important role — whether itaastituted at the moment of actual creation,
or at the moment of recognition by other statese Toctrine presents two theories:
declarative and constitutive.

According to the declarative theory, the legal ssmuences of the state-creating
process are generated at the moment of fulfilling tequirements of international law;
therefore, a state exists since its origination dmedrecognition is just an affirmation of the
actual status. The declarative theory is repredem@eong others, by G.G. Fitzmaurice. He
states that “recognition then becomes the handwbkbtomes the newcomer as he steps over
the threshold, but even without it he has entenedoom**.

The adherents of the constitutive theory mainthat the factual existence of a state
does not depend on the recognition; however, anflggamoment of recognition can the legal
consequences arise, therefore the recognitioneisgfuirement necessary for obtaining the
status of subject of international law. As a consege, the territorial entity, which has not

been recognized, is not a state in the meaningtefrational law.

3 M. SHAW, PRAWO MIEDZYNARODOWE (International Law), 240 (2006).
4 G.G. FitzmauriceThe General Principles of International La@2 RCADI, 34 (1957).
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One of followers of that view is a distinguishegbresentative of the international law
doctrine, L. Oppenheim, who declared that “statand becomes a subject of international
law only and exclusively as a result of a recognitf®.

The constitutive theory is also represented byHillgruber. As he accurately
observed: “(...) as a result of recognition, the gggped entity acquires the legal status of a
state under international law. In this sense, a/)rstate is not born, but chosen as a subject of
international law. Only when the new state has lreengnized does it become a subject of
international law*®. The best example confirming that observatiorhés Kosovo casus. The
lack of common recognition does not result in degyihe existence of Kosovo as a state,
which it declared itself; however, its ability totan the international relations field or taking
advantage of rights arising from the status of lajestt of international law is presently very
limited or impossible.

Despite the differing doctrinal views, the praetaf states in the matter of recognition
supports the constitutive character of this insbtu Therefore, the sole declaration of
independence of a state without an appropriatetiokaof the international community
remains an ineffective act. A good example of sackituation was the declaration of
independence of Kosovo in 1990. The lack of redogmifrom other states turned out to be
just a kind of manifesto, which did not bring Kosandependence then.

A very important issue of the subject under disausis the problem of requirements
for recognition. Recognizing a new geopolitical igntfollows defined subjective and
objective criteria. The objective criteria are iacf the criteria of law. In the classical
international law, the basic criterion for recogniz a state is effectivendéswhich means
effective control of the territory and populatiohanew state by its government along with
ability to act in the international field and stistag the international relatioffs In the
contemporary international practice we can alsd fther requirements for recognition of a
new territorial entity as a state. This may be clempe with the UN Charter provisions and
with other important international legal acts, msj;ng democracy, human rights, ethnic and
national minority rights, respecting the inviolatyilof borders, eté?.

On 16 December 1991 the European Community adofsteddeclaration on the

“Guidelines on the Recognition of New States intBasEurope and in the Soviet Union”, in

“ L. OPPENHEIM INTERNATIONAL LAW, 116 (1912).

“6 Ch. Hillgruber,The Admission of New States to International Conityw EJIL, 492 (1998).

*" BARROSQ note 42, 10-11.

“8 R. BIERZANEK, J. SYMONIDES, PRAWO MIEDZYNARODOWE PUBLICZNE (Public International Law), 141-142
(2005).

%9 J.BARCIK, T. SROGOSZ PRAWO MIEDZYNARODOWE PUBLICZNE (Public International Law), 170-171 (2007).
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which the Member States included common positiorthenissue of recognizing the newly
emerging states. The prerequisites from the ddmaravere applied by the European
Community countries to the matter of recognizing ttountries which emerged on the
territory of former Yugoslavfd.

In the guidelines the following requirements werentioned:

- “respect for the provisions of the Charter of tdaited Nations and the commitments
subscribed to in the Final Act of Helsinki and e tCharter of Paris, especially with regard to
the rule of law, democracy and human rights”,

- “guarantees for the rights of ethnic and natiagr@ups and minorities in accordance with
the commitments subscribed to in the frameworkhef@SCE”,

- “respect for the inviolability of all frontiers lwich can only be changed by peaceful means
and by common agreement”,

- “acceptance of all relevant commitments with rdgto disarmament and nuclear non-
proliferation as well as to security and regionabgity”,

- “commitment to settle by agreement, including vehappropriate by recourse to arbitration,
all questions concerning State succession andmabitisputes®.

The above prerequisites go well beyond the trawkii criteria of statehood. They
constitute a kind of instruction for directions ofew states’ political developments.
Nevertheless, they were formulated to evaluate thedidates willing to enter the
international community.

Before granting recognition, Kosovo should haeerb evaluated in regard to the
above requirements. However, the European counteesnhot respect the criteria they
themselves adopted in Kosovo'’s case. If the Kosatw@tion had been analyzed concerning
the fulfillment of these requirements, Kosovo wolldve not received the recognition of
these European countries because it does not heeptdrequisites.

Moreover, the fulfilling of a classical prerequesi- the effectiveness requirement is
also doubtful. In the present situation it is diffit to admit that the government of Kosovo is
effectively controlling its territory and populatipas the functioning of Kosovo’s government

relies on the support of the international communit

0 W. CzAPLINSKI, A. WYROZUMSKA, PRAWO MIEDZYNARODOWE PUBLICZNE ZAGADNIENIA SYSTEMOWE (Public
International Law. The System’s Issues), 293-2BDE. See also R. RicRecognition of States: The Collapse
of Yugoslavia and the Soviet UnjghEJIL, 4-5 (1993).

* Declaration on the “Guidelines on the RecognitidMNew States in Eastern Europe and in the Sovigot)

of 16 December 1991, available at http://207.5228/journal/Vol4/Nol/art6.html.
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For more than 10 years, the territory of Kosove haen administered and governed
by international missions. It is difficult to deteine if Kosovo would remain an independent
entity without the UN or EU support. However, evew with the international help, regions,
mostly in the northern part of Kosovo, are not uneliéective control of the authorities in
Pristing% In regard to Kosovo, the issue of effectivenebsantrol of the territory and
population is partially abstract.

However, we must observe that decisions whethesoi@ has or has not met the
prerequisites are within exclusive competence ofiqdar countries. Each of them decides
individually if in their opinion, Kosovo meets thabove-mentioned requirements in a
sufficient level to acknowledge that it really conges a stable territorial entity, which
deserves independence status. As E. Dynia obsaceesately, “carrying out recognition or
refusal to carry out recognition belongs to a &atempetences®.

The problem of state recognition is inseparablynazted with the matter of creation
of a state, as a subject for recognition shall Weratorial entity created in circumstances,
which, in accordance with international law, resaltreation of a state. Thus, to discuss the
Kosovo problem we shall also analyze the definibba state and the process of creation of a
state, and examine if Kosovo fulfills the criteafstatehood and if it was created as a state in
compliance with international law.

The sole international treaty in which we can fitn@ definition of a state is the
Montevideo Convention on Rights and Duties of Stasedopted in 1933 during the VII
International Conference of American State©ther international treaties only use the term
“state” while not defining it.

The Montevideo Convention norms, originally conging a regional treaty, have
gradually been transferred into a custom law, thage obtained the value of generally
binding norms. The doctrine of international laveaks Article 1 of this convention as a
definition of a stat®. The article constitutes the state as a persointefnational law
possessing the following qualifications: a) a pererd population; b) a defined territory; c)

government; and d) capability to enter into refasiovith other staté8

*2 Orakhelashvili, note 13, 5.

%3 Dynia, note 12, 23. See also BEREZOWSK| PRAWO MIEDZYNARODOWE PUBLICZNE (Public International
Law), vol. I, 98 (1966).

>4 CzAPLINSKI, WYROZUMSKA, note 50, 133.

%> BARCIK, SROGOSZ note 49, 127.

* Montevideo Convention on Rights and Duties of &tat 26 December 1933, available at
http://www.cfr.org/publication/15897/montevideo_eention_on_the_rights_and_duties_of states.html.

93



A definition of a state is to be found also in @ginion No. 1 of the Arbitration
Commission of the Peace Conference on Former Yageslcalled Badinter Commission.
The document states that “the state is commonlyegfas a community which consists of a
territory and a population subject to an organigelitical authority®”.

In conclusion, the majority of publications onemational law as the basic criteria of
statehood list: a defined territory, a permanergypation, and organized government. Some
authors point out a fourth factor, quoted in thentéwideo conventioni.e. capability for
entering and sustaining relations with other statksvever, according to A. Czafidki and
A. Wyrozumska, this factor is rather “a consequeoicthe status of subject of international
law than the reason for ¥

We must observe that there are no specific reougings for a size of state territory and
the number of populatiGh As to the third factor — the government, manyrespntatives of
the international law doctrine state that it smallize the criterion of effectiveness; thus, it
shall be stable and effective, and exercise raakrcbover its territory and population.

However, this is not that obvious. A contradictiom such a requirement is a
conception of “failed states”, according to whichsabntinuation of the government
structures, or their complete collapse does nostttote lack of the status of a subject of
international law, while the state can lose théualcability to act in the international relations
due to lack of relevant institutiotfs We must notice that the “failed states” poseraahto
the international community, mainly because of agineg anarchy, dangerous for neighboring
states, and also due to the risk of developmeatg#nized crime, which cannot be curbed by
the failed states.

It is worth mentioning that as a result of decaation, many new states have
emerged, but some of them until today have nothedolitical stability, and are unable to
function properly in the field of international agbns, thus constitute weak and unstable
subjects, still internationally recognized asestat

The effectiveness of government is not an evidentnquestionable issue. Especially

today the traditional interpretation of effectivevgrnment is a subject for change due to the

" The Opinions of the Badinter Arbitration CommissicA Second Breath for the Self-Determination of
Peoples, Opinion No. 1, available at http://207197226/journal/VVol3/Nol/art13.html.

%8 CzAPLINSKI, WYROZUMSKA, note 50, 133.

9 Some representatives of the international doctpioi@t out that the territory and population shaket the
self-sufficiency criterion, therefore the state wldobe self-sufficient. However, we must observat tforeign
economic help does not strip a country of subjéthe international law status. The example of saaituation
may be when smaller states transfer some of tloenpetences (mainly in foreign affairs and defertog)ther
states in exchange for providing their security dafiending their territorial integrity.

%9 BARCIK, SROGOSZ note 49, 131.

94



development of the right to self-determination. \é&n presently observe the lowering of
standards and acceptance for a lower level of teffseess of the government in a newly
formed state. However, more attention is being p@dthe democratic character of
government and the observance of human and ettinarity rights™.

Such is a lately observed practice, especiallyegards the conduct of states after the
dissolution of Yugoslavia. Bosnia and Herzegoviremd Croatia have obtained the
recognition of the European Community states wlaitge parts of their territories were not
controlled by their governmefits

Analyzing the above criteria of statehood withpexst to Kosovo, we shall observe
that apart from the fulfillment of the territory @population criteria, the criterion of effective,
stable and organized government is missing. Asag stated before, the Kosovo government
is not completely in control of its territory andgulation, and its existence is based on the
international missions support. Therefore, we shaknowledge that Kosovo “would hardly
gualify as a state under the criteria of effectess) which is profoundly missing in the case of
Kosovo™?,

A state can be created by gaining independence dgpendent territory, by dividing
one country to two or more states, by unificatiérivao or more states, or by secession of a
part of one state territory and creation of a natitg™*. “Creation” of the Republic of Kosovo
and its declaration of independence are basedaassien from Serbia. We shall thus analyze
if Kosovo's secession was carried out in complianith international law.

Secession is an acknowledged way of creating agstate, despite the fact that it is
often controversial. In case of creating a neweshst secession from a parent state, the key
factor is not a declaration of a relevant terrabentity, but the effectiveness of a secession
process. Certainly, the effectiveness should cdeavith legality and not replace it. The
legality of the secession requires concurrentlfoiént of three factors:

1) the secession process shall be carried on aitgrmithout external intervention,

2) theuti possidetisule shall be respected, and

3) sooner or later, the mother state shall grantdceptance for secession of a part of its
territory?>.

1 S4aw, note 43, 139-140.

2D. Tirrk, Recognition of States: A CommehEJIL, 69 (1993).
5 Orakhelashvili, note 13, 10.

84 BARCIK, SROGOSZ note 49, 135-138.

8 Kwiecief, note 10, 114-115.
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It is necessary to observe, that until today théateral secessions have not been
recognized, as they contradict the principle ofitiial integrity of a staf®. Orakhelashvili
states that “unilateral secession is the antithafsterritorial integrity” and, in consequence,
“secession can only be allowed with the conserthefparent state”. It was confirmed by
the position of the UN and the European Communé@giated during the dissolution of the
SFRY: “Neither the United Nations nor the EC hawectaimed their support for the
independence on the basis of secession of thg erititout the consent of the parent stéte”

In the case of Kosovo the secession does not gowifil the above criteria. Primarily,
Kosovo’s secession was not an internal processvalk possible due to an international
intervention of international organizations andesa Additionally, Kosovo’s secession was
carried out unilaterally, without Serbia’s conseamd is still contested by Serbia. As such,
Kosovo's secession cannot be considered compliatit imternational law and, to the
contrary, it represents its violatin

Concluding the above, Kosovo's secession, dudstdack of legality, violates the
international law and the territorial integrity thie Republic of Serbia.

The respect for the territorial integrity consti#tsi one of the rules of international law,
which secures sovereignty and legal-political exise of a state. This rule is deep-rooted in
the international law system. It is directly andinectly protected by numerous international
treaties and documents. Among those, the most tapiois the UN Charter, which in Article
2 forbids the use of force against the territomékgrity and political independence of a state.
The article formulates an obligation to respecttretorial integrity in a broad aspect, as it
not only protects the entire territory, but alsetpbits unconditionally any territorial gains
made with use of force, thus creating inviolabitifya state’s territory.

The 1975 CSCE Helsinki Final Act also has impdrtaalue for respecting the
territorial integrity of a state. The participatimguntries declared respect for the rights of
states, and among those, also for every countiytg to territorial integrity. Moreover, the
Helsinki Final Act addresses the issue with a sspaarticle (IV), which states: “The
participating States will respect the territoriategrity of each of the participating States.
Accordingly, they will refrain from any action ingsistent with the purposes and principles

of the Charter of the United Nations against thatteial integrity, political independence or

% Orakhelashvili, note 13, 8.

71d., 15.

%\d., 8.

8 Kwiecien, note 10, 115.

0 BIERZANEK, SYMONIDES, note 48, 197-198.
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the unity of any participating State, and in paiae from any such action constituting a threat
or use of force™.

Concluding the above, the respect for the teratantegrity of a state is a very
important issue of the international law and isaaebfor contemporary international relations,
which was reaffirmed by the ICJ in the “Corfu Chalircase by declaring that: “between
independent states, respect for territorial sogetgi is an essential foundation of
international relations®. For the reason of a great value, the territari@grity of a state is
specifically protected and its observance shalldstrictively executed by the international
community.

However, the Kosovo case shows that countriestwhave recognized Kosovo, have
placed political favors on a higher level than tiaéue of the territorial integrity of a state. In
the light of the above considerations, it has baearly proven that the Kosovo’s Unilateral
Declaration of Independence is an act that infsngpon international law, and violates the
territorial integrity of Serbia. In result, by suchcognition these countries infringe upon the
mentioned rule and act in discord with internatidaa, which orders not to recognize illegal
situations. We must observe that the obligation teotecognize situations contradicting
international law is, in the opinion of the ICJwstom norrf?,

The continuing process of Kosovo’'s recognition dygreater number of states is
depreciating the value of territorial integrity efates. As it is obvious that the political
situation in Kosovo represented a case of a seramus violent ethnic conflict, and still
remains difficult, it does not justify thele facto partition of a sovereign subject of
international law, which is being done withoutdtssent.

Some states supporting Kosovo's independence alatig the Kosovo authorities
have been trying to motivate the legality of Kosswvsecession as a realization of the nation’s
self-determination right. However, as it will beepented, such a view is erroneous.

The so-called “nationality principletvas proclaimed in the 19century by P.S.
Mancini. However, not till the beginning of the tr2(«7:entury was it presented in legal
documentsg.g. in Woodrow Wilson’s 14 points from 1918. Originglithat principle was
considered only as a political conception. The @pie of self-determination was, however,
subsequently included in the United Nations Chétteés the goals of the UN, the Charter

" Conference on Security and Co-operation in Eurbjral Act, Helsinki, 1 August 1975, available at
http://www.osce.org/documents/mcs/1975/08/4044 cfn.p

2|CJ Reports, 4 (1949).

73 CzAPLINSKI, WYROZUMSKA, note 50, 298-302.

™ SHAw, note 43, 165.
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lists “to develop friendly relations among natidresed on respect for the principle of equal
rights and self-determination of peoples”. Yet,iélé 55 mentions “peaceful and friendly

relations among nations based on respect for piencf equal rights and self-determination
of peoples™.

The principle of self-determination has becomeamof customary law as a result of
including it in the UN Charter. Then the principl@s included in the 1960 Declaration on the
Granting of Independence to Colonial Countries Radples (Resolution 1514 (XV)), and in
the 1970 Declaration of Principles of Internatiohalw Concerning Friendly Relations and
Cooperation Among States in Accordance with thertehaf the United Nations. Also both
1966 human rights pacts, adopted by the UN Gen&sabmbly, declare the right of all
nations to self-determinatih

The principle of self-determination has with tirbeen transferred from a political
conception into a generally recognized rule of eorgorary international law, which is
reflected in the practice of stafés

According to the self-determination principle, @ion has a right to decide about its
political status, so it can remain within a stabe, decide about creating its own state
organization, join a neighboring state, or choasetlzer political solutioff.

A question arises whether the creation of Kosow&ehood can be based on the
realization of the self-determination rule. To gzal this issue we shall, at first, define which
subjects are entitled to exercise this right. Adoog to most of the representatives of the
international law doctrine, subjects entitled te tlght of self-determination are ethnic groups
and nations, but not ethnic minoritiésAlbanians as a nation have their own state —ritba
Albanians inhabiting most of territory of Kosovonstitute an ethnic minority, which is not
entitled to the self-determination right.

However, there were also opinions aimed at jusiifythe right to self-determination
for Kosovo. Their authors tried to claim that théabitants of Kosovo constituted a separate
nation — the Kosovars. These claims are extrenairoversial and difficult to accept. “The

Kosovar Albanians are more generally perceivedna&lbanian ethnic enclave, rather than a

> The United Nations Charter of 26 June 1945, abkilat http://www.un.org/en/documents/charter/.

® SHAW, note 43, 165-168.

" International Court of Justice in the case of Hastor (Portugal v. Australia) stated that the tighpeople to
self-determination is one of the main contempogaigciples of international law. The High Court@é&nada in
1998 in the case ,Reference Re Secession of Quethez’announced that the principle of self-deteatim is
considered a general principle of international.law

8 CzAPLINSKI, WYROZUMSKA, note 50, 141.

1d., 141-142.
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nation unto themselve®” Thus, the creation of Kosovo as a state cannoebegnized as a
realization of right to self-determination of nat&) as it does not apply to the Albanians
inhabiting Kosovo'’s territory. The best argumentgach a view is the lack of mentioning the
right to self-determination in the Kosovo Declamatiof Independence of 17 February 2008.
The Kosovo Assembly did not risk including the pipie in the declaration, probably for fear
of severe criticism that such a move would dratermationally.

We must also observe that the majority of repriedees of the international law
doctrine, along with the international law judgneerdiearly state that the right to self-
determination cannot be a base for secessiongasittitorial integrity of a state has a priority
in this mattet’. It was also stated in the Declaration on the @mgnof Independence to
Colonial Countries and Peoples, which reads ingragh 6 that*Any attempt aimed at the
partial or total disruption of the national unitpdathe territorial integrity of a country is
incompatible with the purposes and principles ef@harter of the United Natiorf§”

The above statements were confirmed by M. Goodwihp wrote: “it is well-
established practice that existing States arelehtid respect for their territorial integrity and
political unity. Self-determination does not alléer an automatic right of secession and self-
determination claims are to be realized insteaoligin autonomy regimes (..

The analysis of the Kosovo case shows that thisyettoes not meet the criteria for
statehood and its creation constitutes a violatbnnternational law. As a consequence,
Kosovo does not fulfill the classic requirements fecognition. We shall observe, therefore,
that “States should not recognize a new statecifi sacognition would perpetuate a breach of

international law®.
E. CONCLUSION
The Republic of Kosovo was constituted in violatiof international law, against the

legitimate claims of Serbia to sovereignty overptevince. However, the institution of state

recognition has, with no doubts, also a politidemcter; therefore, many countries, viewing

8 Ch. J. BorgenKosovo’s Declaration of Independence: Self-Deteatiim, Secession and Recognitick?
ASIL, Issue 2 (2008).

81 CzAPLINSKI, WYROZUMSKA, note 50, 142. See also Kwiegjaote 10, 114, and Dynia, note 12, 25.

82 3C Res. 1514 of 20 December 1960, Declaratiorhergtanting of independence to colonial countries a
peoples, available at http://daccess-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/152/88/IMG/NR0O1828df?OpenElement.

8 M. Goodwin,From Province to Protectorate to State? Speculatarthe Impact of Kosovo’s Genesis upon
the Doctrines of International Lav® GERMAN LAW JOURNAL, 3 (2007).

8 Borgen, note 80.
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their interest in following the positions of thetlies or unwilling to represent opinions
different from the dominant members of the inteioral organizations they belong to, have
recognized Kosovo’s independence despite the l&adkgality of Kosovo's secession from
Serbia. The political process of recognizing Kosawdeing continued. Kosovo is gaining
broader international recognition, so it is becagnliess possible that Kosovo will remain a
part of Serbia. It is probable that under the presgrom international organizations even
Serbia may be forced to recognize Kosovo as a, stapecially if the “price” for losing the
province will be membership in the European Uniod she benefits that the membership
may bring.

However, it must be observed that such a situattonld pose a serious risk, as it
constitutes a worldwide precedent. The Kosovo aasg§ become an argument for the
separatist and secessionist movements in othe¥sstetus, it would constitute a threat to
international stability and peace. Already in Jagu2010 the Minister of the Autonomous
Government of Greenland, Agathe Fontain, declt#ratithe goal of Greenland was “to attain
full independencé®. We may expect more cases of that kind.

8 Speech of Minister of Health of Greenland Agathenthin, available at http:/www.arctic-
frontiers.com/index2.php?option=com_docman&task=den&gid=197&Itemid=155.
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A. INTRODUCTION

The aim of this article is to show that the praitat of the environment is a global
issue which requires to be specially safeguardethéynternational law. Today, it would be
difficult to maintain that it is a matter of a ldadimension only. It goes without saying that
the world forms one ecosystem, which is global basl no boundaries. The protection of this
ecosystem obviously requires close cooperation. ddiawys, the ecological safety, which is a
value of its own, should be given the same treatraserlife, health or peace. Therefore, the
struggle to maintain peace and the respect foritité to live in peace should be treated
together with the right to live in a clean and tainatural environmeht The fast growing
pollution of the environment contributed to thetftat the protection of the environment has
become the topic for mutual discussion not onlydoholars but politicians as well. It is a
great challenge for the international communitysadeguard the environment. The activities
to be undertaken in this respect should make usthefinternational law broadly conceived.
The international law for the protection of the Bamment regulates preventive actions
undertaken to reduce pollution, and it makes thktsi and duties of the subjects regarding

the environment precise. The significance attacteedhe issue of the protection of the

" Ewa Kozlowska — LL.M., Ph.D Candidate (Jagielloniniversity, Cracow, Poland).

This article was sent to the “MIG” editors in Dedsen 2011.

! See: JA. HABER, POLSKA A MIEDZYNARODOWA OCHRONASRODOWISKA— WYBRANE MIEDZYNARODOWE AKTY
PRAWNE DOTYCZACE OCHRONYSRODOWISKA, KTORYCH STRONy JESTPOLSKA (1992).



environment, and the environment itself, resultsnfrthe fact that these problems belong to
the canon of the human rights’ legislafion

The global policy for the international environmed law is formed on the basis of
the international agreements, conventions, arraegen and resolutions made by
international organizations. More and more frequeet the situations when local problems
concerning one country only, due to various envirental interactions, transform into global
problems. It turns out that the activities undegtalby one country, even if they totally fall
under the domestic jurisdiction, may have a harndiiéct on other countries, or other
international territories. Individual ecologicalrdages after some time accumulate and lead
to global consequences. It is the policy of a gigeantry, and its law-making constitutional
organs, that play a decisive role in the preventbisuch damages and holding the guilty
responsible for them. The relevant regulations ewatained in the domestic law, the

Community law, and the international aw

B. ENVIRONMENT AS THE OBJECT OF LEGAL PROTECTION

The Polish definition of the environment compriske elements identical to those
found in the documents of the European as wellhasiternational law. The notion of
“‘environment” is understood as the totality of matuphenomena, including those
transformed by human interference, in particulaat tirected at the surface of the earth,
water, air, landscape, and climate. This concegat e@dmprises the transformations caused by
mining activities, as well as other diverse biotajielements and the interactions among
thent.

In 1969, in his report on the state of the humawirenment presented to the UN
General Assembly, the UN General Secretary U Thaeltided into this notion both the
physical and biological surroundings of human bgjmggardless of the fact if they are of
natural character, or if they are the result of hormactivity. The Stockholm Declaration of
1972, however, makes the notion of the environment npreeise. It incorporates in the

concept not only the natural elements, like theheand its resources, air, and the living

% S.GIORGETTA, THE RIGHT TO A HEALTHY ENVIRONMENT, HUMAN RIGHTS AND SUSTAINABLE DEVELOPMENT,
INTERNATIONAL ENVIRONMENTAL AGREEMENTS POLITICS, LAW AND ECONOMICS(2002),172-194.

% J.CIECHANOWICZ-MCLEAN, PRAWO | POLITYKA OCHRONY SRODOWISKA (2009),16.

* The Law on the Protection of the Environmer2 6fApril 2001, Article 3(39).

® Czlowiek i jegosrodowisko— UN Report of the Secretary General U Thant, 26yM969 in: BULETYN
POLSKIEGOKOMITETU DO SPRAWUNESCO- SPECIAL | SSUE

® K. KocoT, K. WOLFKE (EDS.), DEKLARACJA W SPRAWIE NATURALNEGOSRODOWISKA CZEOWIEKA in: WYBOR
DOKUMENTOW DO NAUKI PRAWA MIEDZYNARODOWEGO(1976),581-588.
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organisms, but also the elements created by humeamgdy such as working and living
conditions, food, clothing, science, education,ibygg and health in particular.

The protection of the environment is one of thgets set in the European Union and
the European Community treaties. In the Treatybéistang the European Community, the
aims and tasks of the Community are provided fohiiticle 2. This article points out to the
necessity to protect and improve the quality of nlagdural environment. Article 3(1) states,
among others, that the tool to realize this airthésenvironmental policy. The Treaty on the
European Union, however, makes reference to the isfthe protection of the environment
in the preamble only. Article 8 of the Treaty statiee will to support the activities leading to
the protection of the environment, and presentasitone of the motives of signing this
agreement. This fact, however, due to the thrdarpsbnstruction of the European Union of
which the Community was one.( before the Treaty of Lisbon), does not diminible t
significance of the environmental activities whifthure prominently on the agenda of the
EU’.

C. GENERAL ASSUMPTIONS OF THE ENVIRONMENTAL LAW OF THE
EUROPEAN UNION

Assuming that the objectives of the Union as seh@enTreaty on the European Union
comply with those set in the Treaty on the Fundatigrof the European Union, one can say
that the general aims of the Union which are ofiap@conomic, and political character,
stipulate, each and every one of them, high leveérovironmental protection. This is in
compliance with the integration rule as set otAiticle 11 of TFEU.

The legal character of the European Union taskisadojectives is made clear by the
judicial decisions of the Court of Justice of ther@ean Union, which demonstrate that the
regulations concerning the tasks and objectivealefJnion are not just of a general type, but
are legally binding.

In light of those regulations, one can name thregn aims which ensue from the
original European Union environmental law:

- high standard of the protection of the environtnen
- improvement of the quality of the environment;

- permanent development of Europe and the Earth.

" See: ZBUKOWSKI, PRAWO OCHRONYSRODOWISKA UNII EUROPEJSKIE{2007).
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These aims were made more specific in Article @BTFEU which states that the EU
policy towards natural environment shall lead te tealization of such objectives as the
following:

- preservation, protection and improvement of thality of the natural environment;

- protection of human health;

- careful and rational exploration of the natuedaources;

- international promotion of the methods used tdvesoregional and international
environment-related problems, in particular thosecerning the climate change;

- high standard of the protection of the environtneith particular consideration given to the
diversity of situations which may occur in variaegions of the EEJ

The above mentioned objectives are likely to becsssfully realized in practice
provided that the energy safety is secured. Orén tinay one expect that the requirements of
the international agreements on the preservatiooledn air, earth and water (including
drinking water) signed by the Republic of Poland ba met

Today, international environmental agreements acguiring more and more
significance as they provide the basis for the remvnental law. It has to be added that there

is a great number of various international envirental agreements in use at present.

D. ACTIVITIES UNDERTAKEN BY THE EUROPEAN UNION TOWA RDS
SUSTAINABLE DEVELOPMENT

Both the Treaty on the European Union, and thefyren the Functioning of the
European Union — in the modified version of theblois Treaty — mention the environment-
related problems, namely, sustainable developmentEorope and the sustainable
development of the Earth. The term "sustainablevtfbwhich occurs in a similar context in
the text of the Maastricht Treaty, has been créidiand abandoned. It has been replaced by
“sustainable development” deemed more useful, attéknown to the international legal
community, since it can be found in such documastthe so-called Brundtland Report (the
Report of the World Commission on Environment anév&opment), and the Rio
Declaration on Environment and Developnt@nit has to be stressed that the targeted

sustainable development is difficult to define, &hd closest to grasp the content of this

8 M. M. KENIG-WITKOWSKA, PRAWO SRODOWISKA UNII EUROPEJSKIEJ- ZAGADNIENIA SYSTEMOWE (2011),46-
47.

° Bukowski, note 7, 113-142,144-174.

10 Kenig-Witkowska, note 8, 46-47.
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notion is the Brundtland Report, according to whighis a kind of development which
satisfies the needs of the present day generatigheut having to sacrifice the needs of the
future generatiorts.

The international environmental law is claimedb@® one of the fastest-developing
areas of the international law. Therefore, more ammte attention is being paid to the
questions related to the sustainable developthe®wmetimes, the sustainable development is
also called eco-development, ecological developmpetmanent development, integrated
development or sustainable growth. This causesnetagical confusion, and the way to sort
it out is to reach for the definition as it occumsthe UN norms and documents. It reads that
by sustainable development of the Earth is meach sudevelopment which satisfies basic
necessities of all mankind, and preserves, protacts restores the healthy condition and
integrity of the ecosystem of the Earth without m@ng the possibility to satisfy those needs
for future generations, and without going beyorel ¢apacity of the ecosystem in a long term
period of timé>.

Sustainable development is of great interest toynmaternational organizations, some
of which are listed below:

- the United Nations Environment Program (UNEP),

- the United Nations Development Program (UNDP),

- European Institutions such as: the European dPaeint, the European Commission, the
European Economic and Social Committee.

Sustainable development should be considered aportemt element of the
international law. The most significant internatbtegal documents which discuss the said
issue t are as follows:

- Agenda 21,
- The Convention on Access to Information, Publarteipation in Decision-Making and
Access to Justice in Environmental Matters.

In Poland, the principle of sustainable developnie&s been raised to the rank of the
Constitution. It can be found in Article 5 of thetitution of the Republic of Poland, and
the definition of the sustainable development @uded in the Environmental Protection Act.

According to it sustainable development is undedtas a social and economic development

1 Report of the World Commission on Environment @wlelopment (WCED)Qur Common Future1987,
http://www.un-documents.net/wced-ocf.htm.

12 The speech delivered by Elizabeth Dowdeswell, UNExBcutive Directorin: ENVIRONMENTAL LAW
TRAINING MANUAL (1997),9.

13 See:World Charter for NaturéRio Proclamatio, A/RES/37/7, 28 October 1982.
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which contributes to the integration of politicatonomic and social activities, alongside the
preservation of the balance of nature and the chaaiural processes in order to guarantee
satisfaction of basic needs for different commesitand individuals of both contemporary

and future generationt”

Still, one of the major challenges for the goveemis and the international community
is the problem of how to balance the economic dgraknt and the protection of the
environment. This problem sheds light on confligtimterests which are generated in the
situation when the interests of individual, sovgnestates attempt to meet the requirements of
the international law, the community law, and thagamty of the internal environmental laws.

The European concepts of the sustainable develupsisould be linked to the
implementation in the regional localities of thegukations brought into existence by the
international conferences (The Stockholm DeclamtioThe Rio Declaration, the
Johannesburg Declaration). What also proves torbeiat is the cooperation on the local
level and the internal policy towards the EU. Therdpean concept of the sustainable
development is based on the environmental politgbéished on the territory of the EU, that
is: the first Environmental Action Program — EAPTB-1976), the second EAP (1977-1981),
the third EAP (1982-1986), the fourth EAP (1987-20%he fifth EAP (1992-2000), the sixth
EAP (2001-2010). It also makes use of the Lisbod @iteborg Strategi&s The Lisbon
Strategy was passed in March 2000, and it becamentjor economic program for the EU
Member States. It aimed at turning the EU into riiest economically advanced body. The
Goteborg Strategy supplied the Lisbon Strategy witle idea that the sustainable
development is to secure a long-term positive nisibthe society for the EU — that is to say,
the society which is richer, more just and haseart| safe and healthier environment. The
Goteborg Strategy lists possible threats to theasable developmetit

The notion of the sustainable development was nmadiee precise during the 70th
Conference of the International Law Association ckhwas held in New Delhi on 2-6 April
2002. The members of the committee, focusing on pheblem of the sustainable
development, pointed to the following major chagaistic features of the notidh
- sustainable use of natural resources,

- lack of acceptance for the unbalanced consumptimhproduction,

4 The Law on the Protection of the Environment oAp¥il 2001 (Journal of Laws of the Republic of Poland of
2001, No. 62, item 627).

5 R. Rosicki, Miedzynarodowe i europejskie koncepcje zréwnmnagorozwoju, 4 RZEGLAD NAUKOWO-
METODYCZNY (2010),44-56.

®The Goteborg Stratedptrategy for Sustainable Development for the Eumapénior), COM/2001/264.

7 Ciechanowicz-McLean, note 3, 42.
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- joint attempts at solving economic and environtaeproblems,
- just and fair approach to the members of diffegEmerations,

- the time factor — since the sustainable develayinsea process,
- active participation of the public.

The sustainable development has become a basctivij for the EU after it was
included into the Amsterdam Treaty as the major @irhe achieved by the EU. In 2001 the
EU worked out the strategy for the sustainable lbgweent. It specifies the objectives
leading towards the continuing improvement of thaldy of life for the contemporary people
and for the future generations. This is to be dmynéelping to bring into being communities
which will develop in a balanced way, and whichlwi¢ able to self-govern and to explore
their natural resources in an efficient way. Théywwd also be able to stimulate the
ecological and social potential of their local emmies. The activities resulting from this
strategy were set forth with the time perspectaaching up to the year 2010. They take into
consideration the seven key challenges: climatengdaand clean energy, sustainable
transport, sustainable consumption and productitmeats to public health, better
management of natural resources, social inclusd@mography and migration, as well
reducing global poverty. It is not clear if the abdisted aims and activities will be adequate
to handle the situation after 2012 when increadedate changes are expected. Then this
strategy is scheduled for revision.

E. THE STRATEGY FOR THE SUSTAINABLE DEVELOPMENT FOR POLAND

The necessity to work out the Strategy for thet&@nable Development for Poland
occurred when, on 2 March 1999, the Polish Parlidrpassed the Resolution which obliged
the Government, with the deadline expiring on 3®eJd999, to present a document
describing the course for the development of thentry in the period up to the year 2625
The Resolution stresses that the notion of “thé¢éasusd development” refers to such a model
of the development which insists on the equal tneat of the current needs and the needs of
the future generations (...). It also makes it ctbat the Parliament expects that the Strategy
will link the concern about the preservation of tfaural and cultural heritage of the nation to

the economic progress and the civilizing procesghviwill be open for participation to all

18

See:
http://lwww.access.zgwrp.org.pl/materialy/dokumeS8tydtegiaZrownowazonegoRozwojuPolski/strategial-
3.html.
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social groups. The strategy formulated in this faims at stimulating the developmental
processes in such a way as to reduce the destrumftithe environment. That is the reason
why it focuses on a gradual elimination of the gsses and economic activities which may
be harmful to the environment and to the peopleprimotes the methods which are
“environmentally friendly” and speed up the restiomra of the environment wherever it is

damaged.

The most general task of the Sustainable Developr¢rategy for Poland is to
maintain the present economic growth at the lef/éb6 .

The strategy indicates that it will be necessarytake into account the following
aspects:

- territorial and ecological safety of the country,

- the country’s sovereignty,

- the state of health and the social well-being\adry citizen,

- observance of the rights and duties as setnatiei Constitution,

- respect towards the existing legal order, andnibeessity for Poland to comply with the
international agreements and declarations ratbiethe Government.

The ecospace of Poland is neither as rich asofh@anada, Russia or China, nor as
limited as that of Switzerland or the Benelux. Heeess to that space has been systematically
reduced for dozens of years, mainly due to thelfgand run” type of economy and a total
lack of consideration for the limitations of thevennment to absorb more and more human
interference. The major task of the Strategy fer Slustainable Development for Poland to be
carried out until the year 2025 is to repair thgaiwe effects from the past and to increase
the said spacé

As already mentioned above, the legal ground lier dustainable development for
Poland is to be found in Article 5 of the Consiiatof the Republic of Poland which reads as
follows: “The Republic of Poland shall safeguale tindependence and integrity of its
territory and ensure the freedoms and rights of@®s and citizens, the security of the
citizens, safeguard the national heritage and shadlure the protection of the natural
environment pursuant to the principles of sustdmdbvelopment”.

In addition, the Constitution states in Article (23} that “Public authorities shall

pursue policies ensuring the ecological securityusfent and future generatiof%”

19 Strategy for Sustainable Development for Polantbug025, available at http://www.nape.pl.
% The Constitution of the Republic of Polaofi2 April 1997 (Journal of Laws of the Republit Roland of
1997, No. 78, item 483).
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The notion of the sustainable developmers also defined in the above-quoted
regulation enclosed in the document entitled “ThawlLon the Protection of the
Environment”, dated 27 April 2001. This regulatistates the rules to follow in the process of
the protection of the environment and the condgierhich allow to explore its resources.
This document which is in compliance with the regoients of the sustainable development,
replaced the former one, dated 31 December 1980ol# is double: firstly, it provides for the
general rules for the legal responsibility, introds fines and penalties; secondly, it provides
for the regulations concerning the so-called “Idvemission®™.

The issue of ecological safety was also raisétienact passed on 18 July 2001 — The
Law on Use and Conservation of Inland Waters, whegulates the use of water resources —
their protection and management according to tfiecipte of sustainable developmént
This regulation introduces the principle of avoglias much as possible the ecological
degradation of waters and dependent eco-syétems

The aims and priorities of this policy have beensstently carried out throughout the
decade. This has given a solid foundation for thmplémentation of the Strategy for
Sustainable Development for Poland up to the y8ab62The Ecological Policy of the Polish
Government has been a success in several areastessilt, it contributed to the existence of
the following :

- legal basis for the rational use of the renewadohel non-renewable environmental resources
and their protection against the economic actieftynan,

- central, regional and local institutions for theanagement of the environment,

- economic management of the environment basechemtinciple that “the user and the
polluter pay”, and the “win-win strategy”,

- efficient financial institutions for the fundirgf the protection of the environment which go
beyond covering the cost of the protection itsatfgd are ready to finance the very activities
undertaken towards the sustainable development,

- reduction of the quality and amount of pollutaatsd a noticeable improvement of the
quality of the environment,

- significant change of the ecological awareneshefsociety due to which the society would

acquire legal grounds for the participation in thenagement of the environment.

2L Ciechanowicz-McLean, note 3, 152.

22| aw on Use and Conservation of Inland Watdr8 July 2001 (Journal of Laws of the Republi®ofand of
2005, No. 239, item 2019).

2 Ciechanowicz-McLean, note 3, 62.
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Owing to the above-listed achievements, Polandrus to the group of countries
which are to take part in the global sustainableettgpment program, thus, leaving behind
those countries which are now barely on the waglaborate their system for the sustainable
development. Hence, in the Strategy for SustainBlgleclopment for Poland up to the year
2025 only some chosen principles from the Rio Dratien have been singled out for further
realization.

The Constitution of the Republic of Poland guagastevery citizen equal access to
the environment, and, at the same time, it imposethe state and its citizens the obligation
to take on the responsibility for the changes ohiiced into the environment. It follows from
this, that both the state and the individuals aly fresponsible for the damages resulting
from the economic and social activities.

It is obvious that the degraded environment hasgative effect on the health and the
mental disposition of the society. The fact that tlatural resources grow smaller and smaller,
and the environment is less and less resistahetdamages, has a considerable impact on the
economic activity, which means, in a long run,maited chance for the future generations to
prosper and develop. This has already become enitdéme case of the countries much better
economically developed than Poland. Therefore, eb@ogical dimension of the Strategy
must guarantee that:

- every program of the economic development, anelyeeconomic activity be evaluated
from the point of view of its impact on the envirent,

- every program of the space management, bothh®rcbuntry or a region, contain the
elements for the protection of the environment,ltheacultural heritage, the biological
diversity and the monuments of nature,

- the society have access to the information orstage of the environment, and the possible
threats to it as well as to the decision makingesses concerning the environment, and the
agencies of justice to turn to in case of the breddhe environmental law,

- the government support pro-ecological activitiescultivation of polluted resources and
terrains, active protection of the environment hiadogical diversity,

- both domestic and international ecological lawdiserved by all, the state and private
parties in the same way,

- both the state and private parties as well asvichebls have equal right to access the
environment and its resources,

- every person exploiting the natural resources, iatroducing changes to the environment

be charged for it, and fined for breaking the emwmental regulations,
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- the funds from the charges for the exploitatidrthe environment, and the fines for the
breach of the environmental regulations be spentthen repair of the damages to the
environment, and the promotion of the pro-ecoldgacdvities,

- the pro-ecological activity, including the use mnewable energy resources, and the
recycling of raw materials, be competitive in tharket due to the proper fiscal and financial
policies which will make the cost of the protectiointhe environment an integral part of the
market price of the merchandise,

- there be support for the development of scieram®] the environmentally friendly
technologies, and the protection for the intellatproperty in case of such technologies;

- there be free transfer of technologies and padegical investments, and support for the
export of the Polish achievements in technofdgy

F. CONCLUSIONS

The article presents the type of environment-eelaproblems, and discusses the
development of the concept of the sustainable deweént from the perspective of the
international law. The sustainable development besome the main indicator of how to
implement the principles for the protection of #revironment. It also contributed to the fact
that the natural environment is thought about holistic way. Progressive degradation of the
natural environment has given the issue of therahanvironment the worldwide dimension.
Attention is being paid to the rational exploratiminthe environment. This has an impact on
the people’s frame of mind regarding the environtaleissues. This also contributes to the
fact that people make an effort to spare the noewable resources. In this way, the
ecological policy has become an element of theegyafor the sustainable development: it is
a policy which protects the environment againstibfidence. The law says unanimously that
it is the duty of every person, both private andale of the state and the government
administration in particular, to protect the enuimoent®.

It has to be emphasized that the program for togegtion of the environment has
become even more imperative due to the fact tltaviolual states are to be held responsible
for environmental damages and noncompliance wihottiligations ensuing from the treaties

on the protection of the environment.

4 Strategy... note 18.
% Ciechanowicz-McLean, note 3, 151.
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“There must be, not a balance of power, but a corntynahpower;
not organized rivalries, but an organized peace”

Woodrow Wilson, American President
A. INTRODUCTION

Empires have shaped the global reality since #nky stages of civilization, from the
Roman Empire to the Rashidun Caliphate and ViatoBatain. However, empires do not last
forever. There have been many events which markechiang point in the balance of power,
regardless of whether they were recognized as guttre time. Examples include the fall of
Rome in 476 A.D., the English victory in the batleBlenheim, the 1929 economic crisis or
the fall of the Berlin Wall. Violence, war and desttion are common characteristics of these
developments, though they may also bring economuw/tly, technological innovation and a
superior governance structrédaving realized the global risks associated pighiods of
instability, governments established various regicand global international organizations
and concluded numerous treaties to secure stahiltydevelopment. In today’'s world, where

a worldwide conflict is almost unthinkable, intetioaal trade has become both the main
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point of international tension but also a way tetés growth and welfare. Are existing
mechanisms to govern international trade structwell enough to tackle current and future

challenges?

B. THE BALANCE OF POWER IS SHIFTING

In recent years we have witnessed major changtéseiglobal balance of power. The
so-called “unipolar momenthas passed; the US is no longer the sole superpawét was
for years after the fall of the Soviet Union. Theerof China as a new player on the global
scene coupled with the emergence of the EU as thlel'w largest economy have altered this
reality”.

Attempts by the US to pursue broadly unilaterdigoes, such as the invasion of Iraq,
have met with frustration, leading to a more recenéentation towards multilateralism
displayed in the Libyan interventitiThere are many reasons for this change, but egicno
and public debt constraints have played a vitak.rddoth Democratic and Republican
administrations in Washington have consistentlyspad a foreign policy which is a
sophisticated mixture of ethical and moral guidprqciples andRealpolitik On one hand,
the US puts a strong emphasis on democracy, huiglais,rand conflict prevention. Such a
strategy contributes to peace and the developnfehealobal economy. On the other hand,
the US is uncompromising in attaining its strategpals - the need for oil from the Persian
Gulf has led to uncomfortable allegiances with Idgally antithetical regimes as well as
controversial military entanglemefts

The US remains a close ally of most EU’s counttlesugh NATO. Despite these
cordial relations, the allies often have differiaginions, the American intervention in Iraq
being the most blatant example of such a diverdetwat complicates the American-EU
relationship is the compound structure of the Unighich is not a state, but a confederation
of independent countries, which even after the amsbreaty reforms creates problems for

3 F.ZAKARIA , THE POST-AMERICAN WORLD, 35(2008).

* The CIA Factbookhttps://www.cia.gov/library/publications/the-wdfactbook/fields/2001.html (accessed on
20/10/2011); R.J. ArfThe United States and the Future Global OraerUS-CHINA-EU RELATIONS, 7-25(R.S.
ROss @. TUNSJg Z. TUOSHENG EDS, 2010).

® J. Favole,U.S. Says Libya Costs at $550 Million So FAVALL STREET JOURNAL — online edition,
http://online.wsj.com/article/SB10001424052748701¥4576230730743552642.html (accessed on
30/20/2011).

® R.J. Art,Selective Engagement after Blish FINDING OUR WAY: DEBATING AMERICAN GRAND STRATEGY,
23-43(M. FLOURNEY, S.BRIMLEY EDS., 2008).

" R.C. HendricksonPublic Diplomacy at NATO: an Assessment of the Jéapioop Scheffer's Leadership
Alliance, 8 DURNAL OF MILITARY AND STRATEGIC STUDIES (2005-2006).
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coordinating a common foreign and security politje EU has no standing army of its own,
as its Member States retain control over theiromati armed forces. These facts diminish the
standing of the EU as a global military pofvefhe EU’s core strength, however, is its
economy. Crucially, it is precisely its economiominence which is currently under threat as
a result of massive public debt in a number of MenmBtates, which potentially endangers
the very existence of the Edro

Meanwhile, China continues to grow in a unprecégttmanner. The end of the Cold
War saw not only the collapse of the Soviet Blogt blso the unexpected rise of China,
following the economic reforms of the 1970s. Chimas the greatest foreign currencies
reserve and is the biggest exporter of goods. HewavV is experiencing many problems
caused by huge discrepancies between its regiodseavironmental damage induced by
rapid development. Taiwan and Tibet remain thossyés and human rights abuses péPsist

However, the biggest problem China is currentlyirfg are the challenges to the
“Chinese social contract”. For the past 30 yedrs,“tleal” offered by the authorities saw the
Communist Party provide the people with stable,atiyic growth, leading to increasing
employment, tremendous technological developmert e elevation of millions from
poverty. The other side of the bargain was the@aoee of lack of democracy, occurrence of
human rights abuses and the destruction of theralagnvironment. Threats to global
economic growth could fundamentally challenge tasi$of this contratt

C.“IT'S THE ECONOMY, STUPID” *?
International trade between the leading powergsisential by reason of its sheer

magnitude and influence on general world affaitse US and the EU’s economies are highly

integrated and they account together for roughly diathe percentage of the total global

8 J. Paul,EU Foreign Policy After Lisban2 QENTER FORAPPLIED POLICY RESEARCH 19 (2008); W. Yizhou,
China-US-EU Relationship in a Changing Eira US-CHINA-EU RELATIONS: MANAGING THE NEW WORLD
ORDER (R.S.Ross ET ALEDS,, 2010); R. RosslJS-China-EU Relations: Towards a New World Ordar?US-
CHINA-EU RELATIONS: MANAGING THE NEW WORLD ORDER (R.S.ROSS ET AL EDS., 2010).

° L. Knight, Europe’s four big dilemma®8BC NEws BUSINESS http://www.bbc.co.uk/news/business-14934728
(accessed on 3/11/2011).

19'W. DeckersEurope, US, China: the Past, the Present, the RututWho Will Benefit from the Triangular
Relationship 24 UNISCIDIiscussioNPAPERS (2010); Ch. BuckleyChina jails activists outspoken on Tipet
REUTERS http://www.reuters.com/article/2008/04/03/us-ehitissident-idUSPEK10194620080403 (accessed
7/11/2011);  Anonymous, Freedom of  press in China  Report FREEDOM  HOUSE,
http://www.freedomhouse.org/template.cfm?page=2%8y2010&country=7801 (accessed 7/11/2011).

M. Pei,Beijing's Social Contract is Starting to FrafiNANCIAL TIMES, 3 June 2004.

12 Bjll Clinton’s 1992 campaign slogan.
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GDP". Their mutual investment is much greater than tHaalbother parts of the world,
including China. To deepen the already high le¥&lomvergence, in 2007 the US and the EU
established the Transatlantic Economic Council (JEs chief task is to stimulate
competitiveness by dealing with non-tariff barriewsd setting common standards, in areas
like nanotechnology or electric vehicles. It coplotentially lead to the establishment of the
long-discussed Transatlantic Free Trade AtéEhere are, of course, numerous trade disputes
between the two powers, particularly concerningdbecultural and aerospace sectors, but
they affect at most two per cent of the trade ergbaChina is also of enormous importance
for the EU. It is its second biggest trading partadter the US. The European market counts
in turn as the most substantial market for Chireegmrts>.

Fostering cooperation between these three globalegs on international trade is
essential to the peaceful rise of China and coatirglobal prosperity. Strategically speaking,
the EU and China are more significant economic tméitary players and so for the short
term, coordination of economic interests must tegher priority®. Promoting international
trade not only generates prosperity, but it alsduces military tensions and encourages
international peacé

Furthermore, greater trade integration betweerthhree powers is ultimately in each
of their own self-interest. China is pursuing apa@x-led growth strategy which depends for
its success on favourable trade terms and sustaixtechal demand for its expdftsThe US
and the EU share an ideological commitment to frade which has underpinned the global
economic system since the Second World War. IntegraChina into this system would
ensure a continued commitment to liberal princijpethe international economic order.

However, there are serious challenges to the pssgre integration of global markets.
Owing to the global financial crisis of 2008-200@gere has been a marked increase in
protectionist measur&s The lessons of history on the risks of protedsionin the face of a

global economic downturn are clear and emphatie: 8moot-Hawley round of tariffs

3 Anonymous,United States, European Commissidittp://ec.europa.eu/trade/creating-opportuntiéeeral-
relations/countries/united-states/ (accessed aly2011).

4 Anonymous, Completing the transatlantc market — transatlantic  policy  netwprk
http://www.tpnonline.org/TPN%?20transatlantic%20netfk20paper%20FINAL.pdf (accessed 7/11/2011).

15 European Commission, DG Trade, http://ec.europaaele/creating-opportunities/bilateral-
relations/countries/united-states/  (accessed on 1/2Z011); European Commission, DG Trade,
http://ec.europa.eu/trade/creating-opportuniti¢estdial-relations/countries/china/ (accessed of/2111).

16 Zakaria, note 3.

" PEACE AND PROSPERITY THROUGHNORLD TRADE (J.-P.LEHMANN ED., 2010).

18 China’'s Export-Led Growth  Model EAST AsiA ForuM, 27 Feb 2011,
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implemented by the US Congress in 1930 causednatienal trade retaliations and

prolonged the depression worldwfe

D. US-EU LEADERSHIP: CHALLENGES AND OPPORTUNITIES

The US and the EU share many common values wiiet to the promotion of free
trade internationally. However, there is also asi@m between these two great economic
powers as they simultaneously seek to coordinaie piolicies and compete with one another
in emerging markets, such as China.

To be sure, the competition between these twoeptals sometimes bitter, and has
played itself out in several epic trade battkeg, over alleged illegal subsidies of Boeing and
Airbus and the notorious “banana saga,” which corext the granting of preferential access
to bananas grown in the former EU Member State ntesoto the prejudice of South
American banana producers (and American multinat®mperating in those markéts)
However, the fact that both the US and the EU rarmammitted to the integrity of the WTO
dispute settlement process even when this procgsexpensive, time-intensive and
cumbersome, increases the WTO'’s global legitimany also succeeds in removing trade
disputes from the realm of politics and settingsdisputes in a legal framework.

With regards to China, however, there may be aemsubstantial difficulty in
coordinating a policy response. Both the US andBbeface serious public debt problems.
However, notwithstanding the drama surrounding debate on raising the debt ceiling in
Congress in July 2011, the US faces a longer-tdratiange to balance its books, compared
with an acute crisis currently spreading through ElJ. Several EU Member States are
currently in tight financial straits, which putseth in a relatively weaker bargaining position
relative to China. Since China is a large crediotding over $900 billion in the US Treasury
securities, it possesses powerful leverage oveopgan governmerfts Indeed, at the G20
summit in Cannes, the EU representatives approattiee@hinese delegation asking them to
extend them credit In order to preserve the current liberal tradgime, it is important that

the two established powers be able to speak wighvaice in ensuring Chinese compliance

% B, EichengreenThe Political Economy of the Smoot-Hawley TarfATIONAL BUREAU OF ECONOMIC
RESEARCHWORKING PAPER (1986).
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AND SWITZERLAND (2005).

22\W. M. Morrison,China-US Trade Issue€ONGRESSIONALRESEARCHSERVICE, 14 (2010).

% L. Elliott, Cannes Showed How Power has Shifted to BeijiflgEe GUARDIAN, 6 Nov 2011,
http://www.guardian.co.uk/business/economics-blofiZnov/06/economics-us-europe-china-crisis  (aewkss
7/11/2011).
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with its WTO obligations. However, if the EU is igit on Chinese assistance in solving its
debt problems it may not be in a position to agdynuch pressure as the US.

The rise of China poses significant challengeglobal free trade. The decline of the
US manufacturing and the perception that Americds jare migrating to China create a risk
of the US protectionist policies, particularly atimme where the US unemployment remains
high. There have been accusations that the Chigegernment is manipulating currency
markets to devalue its own currency so as to faesyorts, though the yuan has recently
been appreciating at such a rate that this magdsedf an issue in the futdte

Intellectual property rights enforcement in Chisavery weak, with large amounts of
business software and entertainment media beiagegirevery year. While there have been
improvements in the enforcement of IP laws in régerars, the US and the EU, both of
whose companies retain substantial intellectuapgny rights, have a common interest in
seeing that IP laws are respected.

Another threat has been posed by China’s resakport restrictions on various raw
materials such as zinc and manganese, and morlgeiceluding rare earth elemeftsThe
US alleges that these export restrictions are aegtionist measure to artificially inflate
profits while assuring preferential access to these materials for its domestic producers.
China, on the other hand, has argued that theiatestr measures are necessary for the
protection of its environment. In a July decisidraONTO panel, it was held that the export
restrictions had been applied in a discriminatognmer and that no equivalent measures to
protect the environment from Chinese producers ieeh applied; accordingly, the export
restrictions were found to be illegal under the WTGChina is currently appealing the
decision.

Maintaining a liberal global trade regime is ulditaly in China’s interests as much as
in the US and the EU’s. However, as is frequertfy case with trade law, the difficulty is to
resist the pressures for short-term gains whicm&lobtains through its firms having access
to cheaper technology by disregarding IP laws otemporarily inflating profits in its raw
material extraction sectors. Such protectionist @soare ultimately self-defeating; in the

former case, a lack of proper IP law enforcemetiit stifle the development of indigenous

% Trade with China THE ECONOMIST, 15 Oct 2011, http://www.economist.com/node/21B®Zaccessed
07/11/11).
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" China — Measures Related to the Exportation of MasiRaw MaterialsDS394, DS395, DS398, Report of the
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technological innovation while in the latter, expoestrictions simply encourage foreign
countries to diversify their input sources. Howewarch measures do pose a significant risk
of triggering protectionist reactions and undermgnihe integrity of the global trading system
as a whole.

The EU and the US must work together in orderddress these issues. This will
involve coordinating diplomatic strategies and vii# most effective if the West can speak
with a single voice on important trade issues tin@hWhen both the US and the EU act in
concert, as they did in bringing the “raw materialgort” case before the WTO as co-
complainants, they yield increased legitimacy te thispute resolution mechanism and put
increased political pressure on China to compljhwg WTO obligations. Crucially, the US
and the EU must also be prepared to restrict their freedom of action by making genuine
commitments to their professed liberal trade pesfees; otherwise, the risk is that China
would perceive the leading players as adheringilderdl principles only as a rhetorical
strategy and abandoning these principles wherttiétguits their interests.

One of the most interesting periods of history waes Great French Revolution of
1789. It started a series obup d'étatsn France itself and numerous wars lasting urgils.
Whilst bringing into reality some of the ideas betEnlightenment, this period resulted in
deaths of millions, destruction in most of the aoet and prolonged instability. Luckily, the
current shifts of balance of power happen in a dvarith clearly defined and effective rules.
The WTO system provides a very useful venue wherdetdisputes can be dealt with in a
positive manner. Furthermore, the WTO helps toefottte transatlantic cooperation, which
has been weakened in the recent years. It is aortand contribution to ‘the organized peace’
as originally foreseen by Woodrow Wilson.

E. CONCLUSION

The rise of China, the implications associatechwliis change, the US and the EU’s
public debt problem, human rights abuses, teratatisputes, the issue of aging population,
immigration, the complexity of international trad® on and so forth will not be solved by
the WTO’s mechanisms. However, this organizatiod particularly its dispute settlement
body provides a vital and tangible contributionwiorld peace and prosperity, regardless
whether one supports or disagrees with the ideaglobal trade liberalization. The
effectiveness of the WTQO'’s dispute settlement peadntributes to the peaceful shaping of

the world order. Moreover, as it was demonstraitedan serve as a venue for cooperation
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between the US and the EU, thus allowing to furttrex transatlantic cooperation in a
meaningful manner. What is more, such a situasamot against Chinese interests, as Beijing
also profits from their participation in the WTQOThis is also a chance for the West to get
what they deem as important — market access far ¢benpanies in China and recognition
and enforcement of intellectual property rightseTitlea is not to have trading blocs going
against each other, but rather to have tradingipest who have a stable and effective venue

to sort out their differences.
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A. INTRODUCTION

In recent years, due to the rapid development@téchnical side of transport, such as
the increase of speed and reach of transport medesjational agreements on international
transport have become increasingly important. Tdgreements are usually concluded through
procedures of international (inter-states) agreesaefhey address also some public law
questions, so formally they belong to the publieinational law sphete

International transport is regulated by uniformesuof various types, which are
introduced into practice by international legisdati procedures. Conventions and other
agreements on international transportation perfdrime various means of transport adopted
by states concerned are usually complex and inctprdat numbers of provisions. It is so
because transport law is not an autonomous brainigwdout consists of several elements of
different law systems. This means transport laviushes parts that refer to different types of
transport activity. That is why some provisions warignificantly from others, and is not
always justified by specific features of transpbota systems and techniques. It should be
stressed that the range of international agreenoemiserning road transport is notably wide.
It must also be mentioned that both rail and readsport laws of existing international law

systems include their own characteristic featuressolutions. However, there are such types
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of transport which cannot be incorporated into apgcific branch, the prime example of

which is multimodal transport — the one that usat bbailway and road means of transport.

B. HISTORICAL CONDITIONS OF ROAD TRANSPORT GROWTH

When addressing the public law side of road anldvag transport, some general
moments of their history, which have influenced myodtransport of goods, should be
discussed in the first place. The branch of trartspp goods by land was created by and
during historical evolution of the process of diéitiorf.

The first uniform systems of transport for temiés of Europe, Asia and Africa were
formed in the times of the Roman Empire. Later)ime with the growth of exchange of
goods, existing trade routes started to be wide@dwing importance of the transport
branch led to its organizational changes on a lagme. New technical solutions were
introduced into practice in order to make transpdrigoods more effective. Closer trade
relations resulted in unification of trade cartewr-driven automobiles constituted the next
milestone and turning-point in the history of im&tional transport — they started such a
growth of the sector that soon railways lost gaitarge part of the market.

The revolution in the railway transport was irtgid by the invention of the steam
engine in the year 1825. It is worth reminding ttet railway era in the world started at that
moment. During the 19th century, efficient railwagnsport was finally developed and used
by nearly all European countries and the UnitedeStaf America. The second half of 19th
century was the era of constant growth of railwaysll industrialized parts of the Earth.
Building long trans-continental railway routes, walniusually resulted from international
political competition of states, was the next neathportant point of history of railway
transport. Due to its specific features and adwgeda railways almost completely
outdistanced and conquered road transport dur@d ®h century and took over much of its
freight. However, mass production of motor vehidleghe 20th century finally gave these
means of transport primacy over the railway.

As shown above the essential change in the woaltsportation system took place in
the last two centuries. Competition between theveai and road transport branches resulted
in creation of a new generation system called “mddal” in the eighth decade of the 20th

century, the system which combines qualities othbot them. First of all, it allows to

2 More information in: APISKOZUB, TRANSPORT W DZIEJACH CYWILIZACJ(1998).
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transport goods to far destinations and fulfille basic criterion of delivering goods: door-to-
door service. Recently, the said inter-branch sesvihave started to occupy an important
position in the process of development of new tetdgies of transport and its name,
“multimodal transport”, has been introduced inttemational law regulations more and more

often.

C. GENESIS OF INTERNATIONAL LAW RULES CONCERNING PA RTICULAR
BRANCHES OF TRANSPORT

The progress of international transport law hagags been strictly related to the
development of land transport means. Due to thetfeat rail and road transport branches
became popular and expanded not a very long tinoe thg first law regulations thereof
appeared not earlier than in the 19th and 20thucest The most important legal acts,
particularly those of international significancenee from the years between the two world
wars. International transport law is mainly regulateg ibternational agreements, which
constitutes its specific character. Among a hugenlmer of international conventions
concerning land transport, there are ones thatwigialroad, railway and multimodal sectors.
It is important that railway and road transporess- among all transport law sections — were
the ones which were standardized first.

|. Railway transport

International law agreements on land transpordesswere first applied to railway
system of transporting goods. In the year 1923, @wnvention and Statute on the
International Regime of Railways was adopted in €van The document dealt with
organizational issues of international railway egst

A norm-setting act of transport issued by the Ass®mn of German Railway
Companies Yerein Deutscher Eisenbahnverwaltungém the year 1850 constituted one of
the first legal acts concerning transport of gotgsrailway. It regulated the matter in
Germany, Austria, Luxembourg and partly in Romafialgium and Polarfd Although it

was of regional character, the document includedesfeatures of an international agreement.

3 M. SOSNIAK , PRAWO PRZEWOZU IADOWEGG, 9 (1974).
* Journal of Laws of the Republic of Poland of 1988, 73, item 663.
> M. SOSNIAK , PRAWNE ASPEKTY MEDZYNARODOWYCH STOSUNKOW PRZEWOZOWYCH9 (1980).
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In 1890, the Convention concerning the CarriageGobds by Rail Convention
international concernant le transport des marchatedi par chemins de fe€IM)° was
concluded. It was the first multilateral agreemevith provisions of international law
character. Poland accessed to it in 1922. The desurnied to address all questions of
international railway law and to create a commostesy of organization of transport. The
Central Office for International Railway Transp@resided over by the Director — General
and headquartered in the capital of Switzerland vemmed. The Office’s task was to
elaborate legal acts, issue legal opinions andweslisputes arising from the convention.

In the year 1980, a convention in Berne was caledu It is called the Convention
concerning International Carriage by R&lofivention relative aux transports internationaux
ferroviaires COTIFY. It was accompanied by two annexes: the Uniforne®Re@oncerning
the Contract of International Carriage of Passendsr Rail (CIV) and Uniform Rules
concerning the Contract of International Carriafgsoods by Rail (CIM). The convention
came into force in 1985.

Furthermore, the Intergovernmental Organisatianlfidternational Carriage by Rail
(OTIF) was established in Berne. It was expectefhtditate international railway transport
by creating a uniform law system in the sector thie scope of transport of goods among
other issues — and to supervise the observancale$ adopted by the Organisation. In 1999,
the General Assembly of the OTIF was held in Vitnand it decided that the convention be
amended. The amendment was aimed at making pmscgdl activity of railways closer to
those of road transport.

It is worth noting that the Berne Convention applito and operates in nearly all
countries of Europe as well as some states of MortAfrica and Western Asia.

It should also be stressed that the COTIF Coneenincludes provisions of
international public law character as it regulatdations between states which are subjects of
international law. It also comprises provisions $efttling disputes concerning jurisdiction in
case of collision of law systems of the Statesi®atb the Convention.

Apart from the COTIF Convention, Eastern Europantoes that were Members to
the Council for Mutual Economic Assistance, coneldich similar agreement in Warsaw in

the year 1951 — a document known as the SR1G8e agreement is still in use in Russia and

® H. Goik Niektére wztowe problemy radzynarodowego przewozu towaréwswietle konwencji transportu
kolejowego i drogowegin 5 PROBLEMY PRAWA PRZEWOZOWEGQ 48 (1983).

" Journal of Laws of the Republic of Poland of 1986, 34, item 158 with amendments.

8 Journal of Tariffs and Transport Regulations @ Ktinistry of Transport of 1974, No. 15, item 8lamsended.
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some of its former republics, the Baltic Sea stadsswell as in Vietham, China and Iran.

Poland is a member of both of these systems afagitransport law.
Il. Road transport

As far as international road transport is concgyits international regulation by law
started after the First World War by adopting th&inational Convention relative to Road
Traffic which was ratified in Paris in 1926. It wetified by Poland, tdb The Convention
concerning the Unification of Road Signals come® dtom this period — it was adopted in
Geneva in 1931. However, the present law systemoad transport was created after the
Second World War. It was the result of significardrease of international road traffic which
forced countries to conclude new agreements. Réaticountries presented different ideas on
the necessity of international convention on trantpg goods by roads. The ideas reflected
diverse interests of the states in the matter. Scouatries concluded bilateral agreements
and some excluded the possibility of internationald transport at afl.

In the last years of the fourth decade of the 2&#htury, the Inland Transport
Committeé! was established within the structure of the Unitidtions Economic
Commission for Europe. Based on close co-operatiogovernments, it was expected to
create a uniform law system for balanced growtimtrnational transport.

The ITC elaborated numerous international coneestiand agreements concerning
road transport. The most important of them — thenv@ation on the Contract for the
International Carriage of Goods by Roa@ofivention relative au contrat de transport

international de marchandises par rou@MR)*?

— was adopted in Geneva in 1956. Nearly
all European countries and some of North Africaasohave accessed to it. Poland ratified the
agreement in the year 1962. It is worth mentioritrag the agreement is largely based on the
CIM Convention. Provisions of both of them: the CMIRd the CIM, are binding for the
States Parties to the said documEnt§“"has essentially influenced domestic law systems of
the participating states. Thus, it should be uit that the application of the convention
laws makes national rules get closer to each @hdrstimulates harmonious growth of road

transport.

® Journal of Laws of the Republic of Poland of 1986, 21, item 177 as amended.

9 Quoted after: Goiknote 4, 53.

' R.WALCZAK, MIEDZYNARODOWY TRANSPORT DROGOWY 8, (2006).

12 Journal of Laws of the Republic of Poland of 1968, 49, item 238.

13 The list of the CMR Member States can be foundinVEsotowsk| KOMENTARZ DO K ONWENCJI O UMOWIE
MIEDZYNARODOWEGO PRZEWOZU DROGOWEGO TOWAROWCMR), 145 (1996), see also Walczak, note 11, 9.
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[1l. Multimodal transport

It must be clearly stated that international conins relating to particular branches
of transport cannot regulate multimodal systemrahgporting goods and that attempts to
apply typical solutions for transporting or forwargl goods to this recently emerged kind of
transport have failed. The process of creatingthe sector — as a phenomenon that requires
its own rules — caused its own law rules to be gpd.

During the seventh and eighth decades of the 2f@thtury, the International
Federation of Freight Forwarders Associations (FM\End the International Chamber of
Commerce (ICC) undertook activities for unificatiof rules of combined transport. The
multimodal transport of goods was created and dgeel in the eighties and nineties of the
previous century.

The system has got a new element — a multimodasport operator (MTO). Its role is
to organize the whole service of transport of goddsthe years 1969-1970, the United
Nations Economic Commission for Europe (UNECE) haldonference in Rome where
unified rules of the combined transport were ineshdo be elaborated. The conference
decided that a future convention would apply totrmddal transport — land transport only if
it is performed on territories of at least two ctrigs upon a specific document with the use of
more than one means of transport. Further worlhef@ommission led to the adoption of a
draft version of the Convention on the Combinedn$pert Contract onvention sur le
transport international combiné de merchandise§CM) in 1971. It was the first version of
the convention on multimodal transport of goodds Isignificant that it can be applied by
parties from all countries — both those which ggrtited in the project and those which did
not. Further, it was the first uniform documenirtgérnational law on multimodal transport of
goods. In 1973, the UNCTAD organization formed atedgovernmental Preparatory Group
whose task was to elaborate a new draft versidgheotonvention. As a result of its six-year
work, the United Nations Convention on Internatiobaltimodal Transport of Goods (the
MTC) was voted for and adopted by a diplomatic ecerice held within the United Nations
Conference on Trade and Development in Geneveeigghr 1980. The Convention regulates
transport of goods by various means of transportvab as accompanying or auxiliary
services. However, the Convention has not come fatoe till now because of lack of

required number of states which ratified it.
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D. THE CONCEPTION OF INTERNATIONAL TRANSPORT

The term of international transpbtis not univocally defined in laws in force at the
moment. At this point, it must be mentioned tha&t ¢feneral notion of international transport
is different from definitions of each type of traost found in conventions pertaining to them.

According to the last of the above-mentioned doenits), transport is international if a
state where transport is performed is one of théigsato the convention or if there is any
other connection between partiedt should be added that States Parties to a coioveare
usually enlisted in its final provisions.

It must be stressed that criteria and rules terpretation of the term of international
transport are different in legal acts of internagiblaws discussed in this artitie

International transport of goods by railway, as emtbod by the COTIF/CIM
Convention, is defined in Article 1 thereof. Itaspayable transport of goods if the place of
reception of goods for transport and the placeheirtdestination lie in two Member States
irrespective of the place of business or natiopaftthe parties to the contract. Thus, if the
place of taking over of the goods and place deseghfor their delivery are in the same
country, the act of transport is not an internatlosné’. From the above definition one may
deduct that the Convention applies to States dzatti the Convention only. However, there
is an idea to be found in the literature of thejsci that it is possible to apply the Convention
to international transport of goods performed antdrritory of a state which is not a party to
the CIM Conventioff. Z. Zélcinski points out that there is such a possibility tiose
countries where provisions of the Convention areyed under these countries’ internal law
system or where the Convention is a contractualdagto relevant international agreements.

Thus, it is not necessary to actually transportdgoon the territory of Member States
to the Convention because the fact of conclusioa obntract with intention of transporting
goods on territories of at least two States Membeithie Convention is a decisive factor in
such a casé Furthermore, a railway transport service, to tiesiered international, must be

4 W. Nowina-Konopczyna,Pojecie przewozu mizynarodowego towar6win 5 FROBLEMY PRAWA

PRZEWOZOWEGQ 35 (1983).

15 For example, A statement, contained in the comség note, that the carriage is subject to theipimvs of
the CMR Convention, pursuant to Article 6 pargk)ICMR.

16 \W. GORSKI, PRAWO TRANSPORTOWE 28 (1982).

1" ). GODLEWSKI, PRZEPISY UJEDNOLICONE O UMOWIE MJDZYNARODOWEGO PRZEWOZU TOWAROW KOLEJAMI
(CIM), 21-22 (2007).

18 7. ZOLCINSKI, SYSTEMY PRAWNE REGULUACE MIEDZYNARODOWE PRZEWOZY TOWAROW KOLEJAMI 115,
(1971).

¥ Quoted afterZétcinski, note 18, 114-115.
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based on a payable contract. According to Articlea6a. 1 of the Convention, the carrier is
obliged to perform payable transport of goods.

Thus, there is a principle saying that non-payatbéssport services — such as
humanitarian aid transport for example — do notstitute international transport. The
discussed provision does not say which transpovt dhould apply to transporting goods
between states. It is believed that, as an exagpp@rties to a contract may agree to apply the
Convention provisions to non-payable senvites

Additionally, there is a principle in the COTIF/CIEonvention which rules that the
Convention shall apply to all railway lines of a iMieer State. However, each country has the
right to exclude some of the lines from internagibtransport services. It should also be
stressed at this point that the CIM does extendajuglication to those railway transport
contracts which are directed to those countriechviaire parties to the SMGS Convention.
According to Article 1 para. 2 of the CIM, it i®gsible to apply the said convention to these
parts of the route which lie on the territory oétbountry where goods are to be loaded or
delivered even if the state is not a party to tleav@ntion. The rule does also apply to non-
member states if goods are transported as a tilaasit(go-through) on their territory (CIM,
Article 4 para. 2). Therefore, a state through Wigoods are transported, needs not be a party
to the Convention.

The rules of the CIM Convention shall also applytihose contracts according to
which goods are transported by road on the teyribddra Member State as a supplement to
international railway transport (CIM, Article 1 @ar3). The provision means that when goods
are transported by train from one country to anotred the service in the latter state is
continued by a motor vehicle to a place of deswmain that country, the condition of
international transport is fulfilled. At this point must be underlined that international
transport by train is also regulated by the SMG&veation which applies to those contracts
in which both the starting and ending points lietwo countries and if at least one of the
states is a party to the Convention.

The delivery route prerequisite is also includedhie CMR Convention which applies
exclusively to international transport and can pplied irrespective of the place of residence
or business of the parties or their nationalitgitizenship. It is worth underlining at this point
that, according to Article 1 (1) of the CMR, intational transport is defined as payable

transport of goods performed by professional cesneith the use of motor vehicles if the

20 Quoted after: Godlewski, note 17, 21.
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place of loading goods and the place of unloadmagg lie in two different states of which at
least one is a party to the Convention. Furthermbraust be stressed that the decisive factor
is the place defined by parties to the contractrastdhe place of real transport. If the place is
changed during execution of transport to the psitated in a country which is not a party to
the Convention, it shall not exclude the Conventaravisions from being applied to the
whole service (CMR, Article 12) because such a p&te of loading goods is stated in an
order made by authorised person — not by the gartithe form of a contract provision.

As a result, the Convention may apply to suchsjpan events where goods do not
cross a border of a country being a party to thev@ntiorf'. Furthermore, transport service
may be qualified as international even if the @rwho signed the bill of lading for the whole
route shall perform the service exclusively ontdreitory of his home countf¥.

International transport of goods is also a subpdIR Customs Conventid) which
applies to transporting goods without their relogdand without customs control at state
borders if at least a part of the journey is peried by a road transport vehicle. It meets
prerequisites of international transport when asiene border between States Parties to the
Convention is crossed.

A far as a general definition of internationalnsport is concerned (the general one
which is independent from definitions included natch conventions), it can be found in the
Convention on International Multimodal Transport.

The type of transport mentioned above means,ief, iransporting goods (which are
the subject of transport service) with the usewad br more means of transport of different
transport branches. According to Article 1(1) andidde 2 of the MTC, the transport is
international when a place of taking goods by adpart operator and a place of their delivery
are situated in different countries and if one lidse states has ratified the Convention or
otherwise accessed to it.

When discussing the above-mentioned complex issfiesternational transport, it
should be pointed that, as a rule, the term ofmatigonal transport should not be joined with
the question of deciding on the scope of bindingcdoof the convention because, from
methodical point of view, these are two differerstrars”.

In practice, however, the above problem resultg being necessary to separate the

application of national law from the application ioternational provisions. Provisions of

2 Quoted after: Smiak, note 5, 13.

22 Quoted after: Wesotowski, note 13, 11.

% Journal of Laws of the Republic of Poland of 1984, 17, item 76.
%4 Quoted after: Smiak, note 5, 17.
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international agreements shall decide on the ctaracinternational or national — of each

case.

E. INTERNATIONAL CO-OPERATION

As shown above, the element of international (@fomal) character of transporting
goods plays an important role. Quite a lot of agresets and other documents have been
concluded by states. Furthermore, the process oWwtbr of international co-operation
influenced essentially the development of inteoral legislation in the matter. The process
has been continuing and obviously will due to waifion of rules that regulate international
transport. Undoubtedly, it will lead to closer cpepation in the transport sector.

As a result, many organizations of different chtgaand aims have been established,
mostly by state official organs or transport companThe scope of their activity is diverse -
it is not only one specific branch of transportirashe case of the Organization for Railway
Cooperation (ORC) whose aim is to establish a umfaailway system of Europe and Asia.
They deal also with all problems related to prepamnaof decisions and reports on transport in
modern world, for example, the International Tramwsg=orum (ITF). Some smaller ones
operate on continents or their large parts, lileItiland Transport Committee of the United
Nations Economic Commission for Europe which attenip make European land transport
sectors work better and to elaborate internatiagaéements. Other organizations cover the
whole world, such as the International Union oflRays (UIC) which deals with directions
of further development of railways in the world.

What should be mentioned at this point are thermational organizations which
specialize in specific issues of one or more trartspectors or their infrastructure. This
category encompasses, for example Bheeau Internationale de Containef81C)%.

It is worth noting that membership and active ipgration in the work of international
transport bodies does really strengthen the posttia state on the international arena. And it
will also increase both efficiency of transportgmiods by land and its competitiveness among

other branches of the transport sector as well.

% M. Ciesielski, A. Maryniak, E. Mendyk, E. Rzymsekiicz, Transport m¢dzynarodowy 464 KRYPTY
UCZELNIANIE, 45-46 (1995); see also M. Musiski, Zagraniczna polityka transportowa Polslé FRZEGLAD
KOMUNIKACYJINY, 6 (1993).

129



F. CONCLUSIONS

As presented above, the legal aspect of trangparteally complex matter and creates
much problems of interpretational nature and tleeme rapid growth of transport of goods
forces existing international law rules to be canfly amended. The need of unification of
law is a consequence of important and profoundcedifices between regulations in force in
particular countries. This, in turn, makes funcingnof international transport system really
difficult.

Furthermore, it must be noted that — due to mhasacter of transport of goods in the
world — it seems to be extremely necessary todire such legal solutions which will make
participants of the business feel and really bees sofr the legal system and which, in
consequence, will affect positively the businesmtidrnational transport of goods.

Moreover, one should always bear in mind the fiett unified provisions of
conventions and of other international agreemeotgloded for transport sectors discussed
above bind the States Parties and are applieddatipe by economic units acting on the
territories of the said countries. Therefore, thafication of rules of transport laws,
particularly those of public character, is so intpot to further growth of transport of goods

between countries.
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AND THE FIELD OF MEDIA
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by
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A. INTRODUCTION

Mergers and acquisitions in the telecommunicatiand media field have become a
booming business as large companies scramble toraatew IP technology companies, ISP
consolidation takes place, and carriers bulk upghéad off or take on the competition.
Nowadays it is common knowledge that telecom mergerd acquisitions are one of the
hottest areas in the US and EU economy.

Only in 2006, the telecom industry faced severajehmergers Moreover, for the
past years we have withessed the developing comfepbnvergence which usually takes
place between telecoms and médiklore and more telecom companies, which initially
supplied the Internet and other online servicey] te be interested in extending the scope of
their offers by merging with the companies thatvmte different media services.

There is no doubt that all of those facts mentioaleove have a great influence on the
market, particularly on the competition on the nedrklhese days, however, we are being

faced not only with national mergers but also witlese mergers that have transnational

" Marcin Huczkowski — LL.M., Ph.D. Candidate (Jafgialan University, Cracow, Poland).

This article was sent to the “MIG” editors in Janua009.

! First, Cingular Wireless LLC acquired AT&T WireleServices Inc. to form nation’s largest cellulaope
company. Then, Sprint Corp. acquired Nextel Comeaiions Inc. On January 10th, Alltel Corp. agreztiuy
Western Wireless Corp., owner of the Cellular Orand.

2 The best example of such a merger is the one mad®©L (America on line) with Time Warner in 2000.



dimension. The scope of the possible market efiédhe transnational mergers obviously
may concern the competition on more than one nalimarket involved.

That particular fact gives rise to very importgoestions. How far can we go with the
application of the EU competition law? Is it possilio apply the EU competition law
extraterritorially? If yes, under what circumstasceay that happen? Do telecom mergers fall
under the possible extraterritorial applicatiorthed EU competition law?

This short paper aims at trying to answer all ¢hqaestions stated above. The main
research purpose of the paper is to introduce &sdridbe the model of the extraterritorial
application of the EU competition law, taking insxcount its possible use within the
framework of media and telecommunication mergeh ifdications of the references to the
US competition law will sometimes be given as Isosally believe that the extraterritorial
model of the application of the EU competition laas been copied from the US model that

existed well before.

B. EXTRATERRITORIAL APPLICATION OF THE EU COMPETITI ON LAW

Literal analysis of the provisions of the EC Tyeatoncerning competition,
particularly Articles 81 and 82 of the Treaty, aihe Merger Regulation, would appear to
indicate a clear possibility of extraterritorial pdigation of the European competition law.
These regulations state thalt activities which influence trade between MemberStates
are subject to the Community competition law Both the origin of these activities and the
“nationality” of the entity undertaking them arestefore immaterial.

However, neither the Treaty itself (the originausce of Community law) nor any
other instrument of secondary Community law prowaderecise definition of the boundaries
of the EU’s extraterritorial jurisdiction, which 8hy the establishment of these boundaries,
as in the case of the USA, has been left to the @amity bodies, headed by the European
Court of Justice (ECJ).

As in the US antitrust case law and its applicaby the Supreme Court of the USA, a
process of evolution has also taken place in thé@ &3e law concerning its approach to the
issue of extraterritoriality. However, in contrastthe situation in the US law, this particular
process should only be divided into two main stggesring in mind the extensive nature of
the second stage):

- the period preceding the ruling inthe Wood Pulp Caséhe Dyestuffs Cage
- the period following the ruling in the Wood Pulp Case
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The DyestuffsCaseallowed the European Court of Justice to take atiposon this
issue for the first time. The Court unequivocakyected the territoriality principle as well as
the effects doctrine established in the US case liastead, it formulated a new doctrine of
extraterritorial application of competition law:etaconomic unity doctrine

This doctrine was greeted with widespread critigiswhich is why in its next
landmark ruling in the Wood Pulp Case the ECJ dedafrom it, proposing the
implementation doctrine instead (which is similar to the American effedtsctrine). The
ECJ rulings in the cases Bbeing/McDonnell DouglaandGeneral Electric/Honeyweklso
have great significance for the development of @@mmunity model of extraterritorial
application of competition law.

|. The Dyestuffs Case

As mentioned abovéhe DyestuffsCaseprovided the first opportunity for the ECJ to
take a stance regarding the possibility of extrateral application of the European
Community competition laws. In this case, the Cawjected the traditional view of the
territoriality principle, though without expressiitg support for the effects doctrine widely
accepted in the USA.

The possibility of extraterritorial application tie Community competition law was
based on theeconomic unity doctring which rests on the assumption that for the EU
competition rules to be applied extraterritorialtyis sufficient that the company to which it is
to be applied (which has its registered office migtshe territory of the Member States) has a
branch within the Community through which it opestthough such a branch may also have
its own separate legal personality as a subsididrg.only requirement is that the subordinate
entity must be subject to contrale. the possibility should exist for the parent compam
control the subsidiary's operatioesg.by way of a controlling shareholding.

3 Cf. Case 48/69mperial Chemical Industries Ltd v. KE972, E.C.R. 619.
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Il. The Wood Pulp Case

The ruling inthe Wood Pulp Casperfectly illustrates the rejection by the ECJXtud
previously developed economic unity doctrine asaaidfor extraterritorial application of
competition law.

The case concerned an action brought by two wad@ manufacturers for the
annulment of a decision of the European Commisdibe. Commission had previously found
that the companies had breached Article 81 of @@elEeaty by engaging in unlawful pricing
practices (for which it had imposed a fine on thefie companies, whose registered offices
were outside the territory of the European Comnyratgued that by imposing a fine on
them the European Commission had exceeded itdortijurisdiction and that applying
Article 81 of the EC Treaty in their case was cantrto international public law as it
breached the principles abn-interference international comity, and state sovereignty.
The Commission defended itself by arguing thatcti81 is applicable to anti-competitive
behaviour which may affect trade between the EU bes) even if the registered offices of
the companies engaging in such behaviour are lo@attside the Community, and even if the
anti-competitive activities in question also affetiarkets outside the Community. The
European Commission’s reasoning was clearly bardtieeffects doctrine, while the actual
effect of the anti-competitive behaviour was ddssilias serious, immediate and intended.

Having analysed the case, the European Court sifc@ucategorically ruled out the
possibility of applying the economic unity doctriae a basis for the Community bodies to
justify extraterritorial jurisdiction. However, its ruling the ECJ’s position came close to that
of the US effects doctrine which had been so algenpported by the Commission, though it
stopped short of clear adherence to the doctringtead, it created a new doctrine, the
so-calledmplementation doctrine. In its definition of the new doctrine, the Costated that
when deciding whether it is possible to apply comtipa laws extraterritorially in a particular
case, the key issue is not the place of formatiopagticular anti-competitive activities, but
the place where these activities are to be or baea implemented. The Court also found that
the decision of the European Commission was inrdece with theerritoriality principle

of international public law because the implemeatatof the activities which were the

* The comprehensive evaluation of all those primsiptan be found in almost all the presently exgstin
publications on public international law as thoskes are to be treated as main pillars the publiernational
law is based on.€. J.KLABBERS, AN INTRODUCTION TOINTERNATIONAL LAW (2002);F.A. Mann,The Doctrine
of Jurisdiction in International LawRECUEIL DESCOURS COLLECTED COURSES OF THEHAGUE ACADEMY OF
INTERNATIONAL LAW (1964); P. MALANCZUK , AKEHURST S MODERN INTRODUCTION TO INTERNATIONAL LAW
(7" EDITION, 1997).
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subject of the Commission’s proceedings had takanepwithin the Community territory.

Furthermore, the decision of the European Commmsdisaa not, in the opinion of the Court of
Justice, violatednternational comity as the case had not involved a breach of intenmaitio
jurisdiction, or thenon-interference principle, becausehe conditions for its application in

the case had not been fulfilfed

The decision of the Court of Justice tine Wood Pulp Casevas based on the
assumption that every act which breaches competitites can basically be divided into two
stages:

- the formation stage
- the implementation stage

Pinpointing the formation stage of anti-compeétibbehaviour (action) has no
significance for establishing the possibility oftrexerritorial application of competition rules.
As mentioned earlier, it is rather the implementastage which must be considered, or, more
specifically, the territory on which this implemation is to take place or has already
occurred.

The ruling of the European Court of Justicéha Wood Pulp Caseas greeted with a
barrage of criticism. The fundamental question wased of whether the Court had
formulated an unprecedented, expanding interpogtainf the principle of territorial
jurisdiction or if it had acceptede factothe application of the effects doctrine with the
modification concerning the requirement of implema¢éion. The doctrine has repeatedly
attempted to answer this question, though as yeagreement or final verdict has been

reached in this matter

[ll. The case of Gencor and Lonhro

At least a partial answer to the above questigandingthe Wood Pulp Caseould be
provided by the ruling of the Court of First Instarof the European Communitiestire case
of Gencor and Lonhro This particular ruling is an example of the Conmitypolicy resting

on the application of the effects doctrine whenlidgawith theconcentration of companies

® The European Court of Justice found that the rizitlor applying the non-interference principle haat been
fulfilled, as there was no conflict between actioaquired by states outside the Community and thegeired
by the Community itself.

® Goyder and Whish

" Gencor and LonhroT-102/96, 1999, ECR 11-753.
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Therefore, it should be treated as the free gatalféhe other possible mergers (also telecom
and media mergers) to be assessed similarly inaicircumstances.

The case concerned two EU compani@sncor and Lonhro, which wanted to perform
a concentration of their subsidiaries operatingtltem South African platinum market. The
European Commission opposed this concentrationewhe South African authorities gave
their consent. The Court of First Instance of tha@dpean Communities found that the
European Merger Regulation was applicablan that situation. The CFI also found that to
justify the application of extraterritorial jurisdion, it is sufficient to demonstrate the
existence of areasonably foreseeable, substantial and immediateffect of such
concentration on the European Union market.

The case oGencor and Lonhrdliffers from thewood Pulp Casen two levels:

- firstly, in the case of Gencor and Lonhitee effects doctrine was clearly applied,
- secondlythe case of Gencor and Lonhnarrowed down the application of this doctrine to
“substantial, immediate and reasonably foreseesfigets”.

The ruling of the CFI in the case GIL is a perfect example of the European Union
adopting a more rigorous approach to the applinatioextraterritorial jurisdiction. The two
levels mentioned above, which were used as a barsdefining the difference between the
case ofG&L and thewood Pulp Caseequire a brief comment.

The interpretation of the effects doctrine by @fd clearly indicates similarities to the
US model of the interpretation of this principl&@he ruling in the case dB&L gave a
positive response to the question posted earlgarding the Community’s support for the
clear application of the effects doctrine. Howeveshould immediately be added that for the
time being this positive response only applieshi® ¢ontrol of concentration of companies
and should not necessarily also be applied to l&gi81 and 82 TCE.

C. SUMMARY
As in the US case law, there has been a gradoéltean in the European Union case

law of criteria for the application of extratermi@ jurisdiction. In its initial ruling (see the

Dyestuffs Cage the ECJ unequivocally rejected the possibilify applying the effects

8 In fact there is no doubt that the European apgr@éawards the issue of the extraterritorial aggilan of its
competition law has been based to a large exterth@rsimilar model introduced by the US SupremerCou
Although the ECJ has never admitted it, the presattaterritorial scope of material applicationtbé EU
competition law is the same as the one in the Uirast law.

136



doctrine as a criterion for extraterritorial jurisiion in competition cases. Instead, the
European Court of Justice created a new doctrir@eetonomic unity doctrine.

In the Wood Pulp Caseéhe Community adopted a more rigorous approacthis
issue. In this case, the ECJ came closer in iwrpnetation to the US effects doctrine.
However, it did not directly accept its applicatiocreating a new doctrine instead, the
implementation doctrine, which in substance wasy alightly different from the effects
doctrine.

The turning point in the European Union’s appro&ehthe issue of extraterritorial
application of competition law was the ruling oktourt of First Instance in the case of
Gencor and Lonhranerger. In this ruling, the CFI gave clear supgorta definition of the
effects doctrine, which was almost identical ta theveloped by the US antitrust case law.

Both the ECJ and the CFI have already adoptedbatamtial number of decisions
concerning the telecom industry and the competigenregulationd As for now, all of them
concerned the territorial application of competitiaw of the EU. It has already been shown
above, however, that the extraterritorial applmatof the EU competition law (Articles 81
and 82 of the EC Treaty and the Merger Regulatisnacceptable. The extraterritorial
application of competition law should be regardeaae of the crucial instruments aiming at
influencing the global economy and foreign policy.

Nowadays we are faced with the great rivalry fomthation between the USA and
the EU®. Therefore, in my opinion, it is only the mattértine that the EU will start using its
competition law extraterritorially in the area eldcom and media mergers, which became

one of the key areas as far as mergers are comcgenerally.

° The general overview of the Commissions’ decisionshe matter of competition law and telecom mesge
can be found i. DRAUZ, C. JONES EC COMPETITION LAW — MERGERS ANDACQUISITIONS(VOL. 2,2006).

19 More information on the issue of globalization ardalry for dominance can be found in E.M. Fox,
Globalization and Its Challenges for Law and Sogi2®LoYOLA UNIVERSITY CHICAGO LAW JOURNAL (1998).
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“‘EUROPE HAS NOT PERISHED YET".
THE GOALS OF THE POLISH PRESIDENCY:
A LEGAL ANALYSIS

by

Brygida Kuzniak”

Poland took over the presidency of the EuropeaioriJon 1 July 2011. The situation
in which our country began the six - month termcanplicated; firstly, due to reasons
inherent to the Polish side, and secondly, duesteerplly European and partly global causes

plus problems of the EU itself.

Therefore, the so - called “Polish” problems adadlows:

1) Poland has made a 13-year effort aiming forEbemembership and, according to
our international policy so farwants to be a country that is fully integratedides not want

to be shunning certain institutions and the EU cétmes on an actual and/or formally

" Brygida Kwniak — LL.M., Ph.D., Teaching and Research Asststdmgiellonian University, Cracow, Poland).
The author would like to thank Mr Jan Kuncewiczu@gnt at the Institute of English Studies, Warsaw
University) for his help in preparing the Englisérsion of this text. The author would like to thavik Marek
Matczak — author of the picture presenting thegPolRresidency logo displayed on the building ofNtieistry

of Foreign Affairs, located at Al. Szucha in Warsaw

This article was sent to the “MIG” editors in Septeer 2011.

1 A confirmation of this fact can be seen especialiyarly in numerous documents presented on th@agss of
the Ministry of International Affairs www.msz.gov.@nd on the archived websites of the European lategr
Committee Office -archiwum-ukie.polskawue.gov.pl



legislative level (ag.g.Great Britaifi does), yet it has not fully bound itself with tBaarter

of Fundamental Rights and has become part of thealksed British Protocol. Such a
circumstance (a presiding country formally distagciitself from a document being a
catalogue of the fundamental rights inherent tdelhcitizen) — expanded upon in the later
part of this text — doubtlessly may have a beaondiow our presidency and the trust in the

“unionness” of Poland is perceived.

2) Polish leadership may also be hindered by #rkgmentary election taking place in
our country right in the middle of our half-yearrte It may create a temptation for the ruling
parties to use the presidency primarily for natipmstead of European, needs mostly taking
on a political aspect that is to ensure themsdbeasg re-elected. Polish political opposition
is not free from the temptation itself for its pdsted firmer promotion of Poland not to
become a promotion of political clamour and lackre§ponsibility for one’s words (an
unfortunate example of such a turn of events mayhbedebate, or rather the quarrel and
guastelectoral campaign of the Polish politicians —dpagan MEPs during the inauguration

of our presidency in Strasbod)yg

3) To the circumstances not making our presidemgyeasier one should add the fact
that Poland is a country that has been an EU mefobex relatively short time (the fifth

expansion, 2004), and has taken over the presidesgfyfor the first time.

The circumstances mentioned in points 2 and 3nayee of a factual and political
nature, instead of being a legal problem, thereftirey shall not be expanded upon in the
following paper. Thus, we shall take up the isstithe Charter of Fundamental Rights.

The Charter of Fundamental Rights initially wasiaterconstitutional declaration of
the European Parliament, the European Council te@dEuropean Commission, proclaimed
in Nice on 7 December 2000. It was a non-bindirggalelocument, containinde lege ferenda
postulates and designed only as source material aiding riterpretation of European legal
documents. Earlier, that is before the Charter'sclamation, fundamental laws were

protected within the EU structures on the basigaferal Community rules. Human rights

2 E.g not joining the Eurozone, the British Protocoltte Charter of Fundamental Rights or, in terms of
initiatives that are not EU-exclusive, not becompagt of the Schengen Area.

% Sourceg.g:
http://wiadomosci.gazeta.pl/Wiadomosci/1,80271,3®) Dlaczego_pan_udaje i Europa_nie_zginela
Awantura.html — access date: 10 September 2011.
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protection was taken care of by the European &dtitbunal, which did not have a written
and fully defined catalogue of fundamental rigtitdell upon the Charter to finally contain a
broad and comprehensive directory of human righiee Treaty establishing a Constitution
for Europé, based on Article 1-9, was supposed to make thart€hlegally binding in such a
way that it consisted of its second part and tlieesivas to be elevated to the rank of a treaty
law. However, the European Constitution has newerecinto force due to the failures it has
encountered during the ratification process. It WasTreaty of Lisbohthat finally gave the
Charter of Fundamental Rights its primary law satlihat, however, came to pass not
through assimilating the Charter’s resolutions thubugh the entries in Article 6(1) TEU in
its new wording (that is, the Lisbon versidmlong with the Treaty of Lisbon, 13 protocols
were passed, including the so-called British Pratdblo. 7) according to which the laws
guaranteed by the Charter are to take effect irmi@etain and Poland only so far as they
stem from the respective domestic laws of thesentti@s. The British Protocol does not
prevent the use of the Charter of Fundamental RightPoland and Great Britain; it does,
however, limit its application to the level of peotion guaranteed by domestic law. The
British, deciding on such a legal constitution, evéed by fear of a broad range of welfare
rights for workers. Poland’s motivation for joinitige Protocol was different, however. It was
not about workers’ rights but about the fear of Engopean Union’s competence, through
giving the Charter treaty law status, expandingnd upon moral issues. The motivation of
the government at the time was clear — to blockpthesibility of resolving outside Poland, in
a way that is binding for Poland, issues dealintpyublic morality. To that end, joining the
British Protocol seems unnecessary since mattemnavhlity and custom fall outside the
Community’s and the EU’s competence, a fact thataarly stated by the power of primary
law.

Furthermore, Art. 6(2) of the Lisbon version o fhEU states: “The provisions of the
Charter shall not extend in any way the competentd#se Union as defined in the Treaties”,
and Art. 51(2) of the Charter itself reads as #wBo“This Charter does not establish any new
power or task for the Community or the Union, ordifyp powers and tasks defined by the

Treaties”. On top of all that, Poland is not entirely freerfi solving moral issues in a

* Treaty establishing a Constitution for Europe 3.Q004 C310/1 .

® Treaty of Lisbon amending the Treaty on Europeamiot and the Treaty establishing the European
Community — O.J. 2007 C306/1.

® Art. 6(1) TEU in the Lisbon version: ,The Unioncagnizes the rights, freedoms and principles setrothe
Charter of Fundamental Rights of the European Uwibi@ December 2000, as adapted at Strasbourg2on 1
December 2007, which shall have the same legakwaduthe Treaties.” — O.J. 2008 C115/13.

" Art. 51(2) of the Charter of Fundamental Right®.d. 2007 C303/1.
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binding way outside of the state itself, and tlsatue to it being a party to the European
Convention on Human Rights. It also comes undettaheof the European Court of Human
Rights which, when interpreting the treaties, us@song other things, the notions of the so-
called “autonomous concepts” or “living instrumemprinciple”. These methods of
interpretation come down to the fact that the Caurntot bound by the internal law of Poland,
or of any other country regarding which it adjudésa in defining terms such as *“family”,
“marriage”, etc®. In the presented situation, it seems that thexena reasons for Poland not
to commit itself fully to the Charter of Fundamdn®aghts, and the term of our presidency
could be most suitable for taking such, somewhaective, actiof

The Minister of Foreign Affairs, Radostaw Sikorskihen presenting the priorities of
the Polish presidency in the EU, in an interviewegi to the Polish Press Agency on June 27,
2011 announced, among other things, a possibifitpaand becoming fully bound by the
Charter of Fundamental Rights

When it comes to circumstances complicating thissP@residency of the EU which

are located outside our country, one may incluedahowing:

1) The European demographic crisis and the fimhnwisis, especially in Greece,
Portugal, and Ireland, to which the political aeddl reply ever more commonly comes as
“less Europe in Europe”. It is interpreted as difieaition for slowing down or even relaxing
the European integration process.

2) After the Treaty of Lisbon coming into powehgetsignificance of the presiding
country is smaller than ever before, and one cameasure the failures or successes of the
EU in any half-year period according only to thelify of its presidency.

8 M. Kowalski, Efektywné¢ czy omnipotencja — uwagi dotyce interpretowania i stosowania Europejskiej
Konwencji Praw Czlowieka na przykladzie gwarancjit. a8 in PRAWO MIEDZYNARODOWE. KSIEGA
PAMIATKOWA PROF. RENATY SZAFARZ, 294and following (JMENKES ED, 2007)

° More on the topic of Poland joining the BritishoRicol and limiting the use of the Charter regagdour
country in B. Kuniak, Polska a Karta Praw Podstawowych — skutegZriRrotokotu brytyjskiego wwietle celu
postawionego przez Polslin PRAWO MIEDZYNARODOWE | WSPOLNOTOWE WOBEC WYZWA WSPOLCZESNEGO
SWIATA (E.DYNIA ED., 2010).

¥ 3Source, e.g.,
http://www.gazetaprawna.pl/wiadomosci/wywiady/5264korski_nowy_plan_partnerstwa_wschodniego_na_s
zczycie_w_warszawie.html — access date: 10 Sepie?idd .
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The circumstance mentioned in point 1 is more dh@ual and political nature,
instead of being a legal problem, therefore it Ishat be expanded upon in the following
paper. Regarding the lessening of the role andigeesf the presiding country, it all comes
down to the fact that until the Treaty of Lisbommainto power, the country’s representative
had presided not only over the Council of the EeempUnion but also (ranked as head of
government or head of country) over the EuropeannCid Today that is not the case.
According to the Lisbon version of the Treaty orrdaean Union (Article 16), the European
Council elects a permanent president for a two-ahalf-year term. The said president,
among other things, presides over the European &lcamd leads its efforts while, as part of
his/her duties, representing the EU externally,infsinging additionally on any competence
of the High Representative of the Union for Forefgifiairs and Security Policy, that is a
guasi-Minister of Foreign Affairs of the EU. It é&xactly due to the functioning of these two
institutions — the President of the European Cdward the High Representative of the Union
for Foreign Affairs and Security Policy — that tlpeesidency seems not to bear such
significance as in the olden days (before the Jre&tLisbon came into power). The country
holding the presidency still plays an importantasmgational role and is a factor in reaching
compromise by the Member States. It is worth notiveg since the year 2007, the presidency
has been held according to the so-calted formula, i.e. three countries holding the
presidency consecutively. These countries coorditia main goals of the presidency with
each other allowing them to be viewed in a broadete long-term (that is not just half-
yearly), perspective. We are the first country loé¢ following trio: Poland — Denmark —
Cyprus, and it is with these countries that we Isttedre any failures as well as successes of
the presidency.

Back in July 2010, the Council of Ministers passedreliminary plan of the Polish
Presidency and since then, pretty much all the twatg inauguration, the list of priorities was
worked on. The final and detailed Polish plan wasnulated by the “Programme of the
Polish Presidency of the Council of the Europeaiobli July 2011 — 31 December 2011”
The head of the Polish government, especially dutiire inauguration of the presidency, as

well as the head of the Ministry of Foreign Affairs his numerous appearances and texts

" programme of the Polish Presidency of the Couwfdite European Union 1 July 2011 — 31 Decembefl 201
http://www.pl2011.eu access date: 10 September 2011.
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published in a number of European newspdpdsefore and during the presidency, have
presented its most important goals:

- deepening integration (it is European integratiwat is seen by our country as the source of
growth, and the challenges and problems which Eufapes particularly require deepening
integration), deepening of the internal market aidating integration policy at the helm of
the EU politics;

- the EU openness towards new partners (finishegphations regarding the European Union
Association Agreement with Ukraine; advancing negimins with Moldova and Iceland;
supporting the aspirations of the Balkan Statesticning negotiations with Turkey);

- developing the EU-Russian partnership towardsernodation;

- supporting democracy in countries such as Belarus

- supporting democratic transitions in North Africa

- practical implementation of the Treaty of Lisb@stablishing precedence regardiegy,
the way the Minister of Foreign Affairs of the carynholding the EU presidency cooperates
with the High Representative of the Union for FgreAffairs and Security Policy.

These goals reveal a full understanding of thallggrejudged essence of the task,
which is holding the EU Council presidency, andresp the actual danger of it becoming
warped. In the light of these goals, it also do&sseem possible for the presidency to be used
for internal and political campaign-related gaitisalso seems highly unlikely for it to be
twisted by actions undertaken in the spirit of hiysbetween the EU Member States, with
only the personal interest of Poland in mind, aodhow it should be, that is with the interest
of the EU as a Community. Even Polish political ogipon seems to understand that and
expresses itself that way, though, of course, as the opposition’s right, not completely
without irony €.g. “My nie chcemy przeszkadzaNie chcemy, by nasza prezydencja
zakoiczyta s kompromitagy. Ale kedziemy si staraé jasno mowd spoteczastwu, jaka jest
rzeczywista ranga poszczegoélnych wydarke.]. Nic nadzwyczajnego nas nie spotka w
czasie polskiej prezydencji, Powdd? Prezydencja fjegcyjna, a po przypiu traktatu
lizboiiskiego ma jeszcze mniejsze znaczeniecagniej [...]. Nie jestémy w stanie znageo
zarysowd naszej pozycji(We do not want to interfere. We do not want éoir presidency to

end in disgrace. But we shall try to tell the stcielearly what the actual significance of

12 50urcee.g,
http://wiadomosci.gazeta.pl/Wiadomosci/1,80271,999Tusk_ w_PE__Dolozymy duzo_polskiego_optymiz
mu__bo_wierzymy.htmd access date: 10 September 2011; http://wyborcza/ph78,9874109.html — access
date: September 10, 2011;
http://wiadomosci.gazeta.pl/Wiadomosci/1,80271,84Minister_Sikorski_w__La_ Repubblica___integracja
_europejska.htmt access date: 10 September 2011.
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particular events is [...]. We shall not be met waitything extraordinary during the Polish
Presidency. The reason? The presidency is rotateomthafter adopting the Treaty of Lisbon
it has even less of a significance than before [W§ are not able to clearly present our
stance”) — Jarostaw Kacaski®).

The goals of the Polish presidency, though seemiggnot very impressive or
spectacular, focus distinctly, in a way that is cuently necessary, on the plane of
fulfilling the dispositions of primary European law and on dablishing precedence
regarding the practical implementation of the provsions of the Treaty of Lisbon. The
effort of the Polish Presidency is largely focusedn stabilizing the EU within its new
treaty boundaries through enacting the provisions bthe establishment treaties with
their most up-to-date modifications.

It would do well to recall here the preamble te TFEU to cite a passage from it: the
signatories of the Treaty on European Union — theNEember States — are “determined to
promote economic and social progress for their pedgs, within the context of the
accomplishment of the internal market; as well as stress certain resolutions of Artiti!
TEU: The Union “(...) shall develop and pursue its actiongeading to the strengthening
of its economic, social and territorial cohesion”It seems that it is exactlthese treaty
clauses which are followed — and enacted — by theligh Presidency.Such is the Polish
response in times of the European crisis and tpalation mentioned in the first part of this
text, which is a consequence of the crisis, “lessope”. According to Poland, the best
defence against the crisis is integratibe,, translating from political jargon to legal terms
enacting European law.

The Prime Minister of the government of Poland en8ld Tusk, during the
inauguration of the Polish Presidency in Strasbosagd: ‘Nie mam przesadnych wyobea
0 narzdziach, jakie prezydencja ma w swojej dyspozycane traktat lizb@ski. Ale mimo
skromnych nardzi, mimo czasu kryzysu, jestem przekonamyloldymy dudo polskiego
entuzjazmu, polskiej energii, polskiego optymizkidry pozwolit nam prze§ przez kryzys
das¢é bezpiecznie, bo naprawavierzymy w Europ Chcemy wspdlnie z Wami — wykaauie
praktyczne zadania — doprowadlzio tego, abymy otworzyli na nowo rozdziat inwestycji w
Europe, abymy wszyscy uwierzyli w Eur@l do not overimagine the tools which the

presidency has at its dipsosal for | know the TyedtLisbon. But, despite the modest tools,

13 Sourcee.g,
http://wiadomosci.gazeta.pl/Wiadomosci/1,80271,988)Kaczynski__Nie_chcemy_ by nasza_prezydencja_z
akonczyla.htmi-access date: 10 September 2011.
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despite the time of crisis, | am certain that wallshdd a lot of Polish enthusiasm, Polish
vigour, Polish optimism, which has allowed us totigmugh the crisis in relative safety, for
we truly believe in Europe. We want together withu — carrying out these practical tasks —
to lead to the point where we open a new chapterveistment in Europe, so that we shall all
believe in Europe)*. From Martin Schulz — leader of the social demtscia the European
Parliament — came the following replyWspaniate wysgpienie! Jeszcze Europa nie zgm
poki myzyjemy(A wonderful speech! Europe has not perishedsgetong as we still live)®.

14 Sourcee.g,
http://wiadomosci.gazeta.pl/Wiadomosci/1,80271,999Tusk_ w_PE__Dolozymy duzo_polskiego_optymiz
mu__bo_wierzymy.htmit-access date: 10 September 2011.

5 Sourcege.g,
http://wiadomosci.gazeta.pl/Wiadomosci/1,80271,®) Dlaczego_pan_udaje___ i Europa_nie_zginela
Awantura.html-access date: 10 September 2011.
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